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March 20, 2007

Council President Marilyn Praisner and 027276
County Councilmembers

Montgomery County Council

100 Maryland Avenue

Rockvilie, MD 20850

Dear Council President and Councilmembers:

With this letter, the Clarksburg Town Center Advisory Committee, Inc. (CTCAC) is transmitting a copy
of its report entitled, “Clarksburg Development Districts — The [llegitimate Transfer of Private Financial
Obligations to the Pyblic.”

As you are aware, last year County Executive Doug-Duncan initiated a Development District Advisory
Committee to review and report on Development Districts in Clarksburg. CTCAC has tong been

regarding the current state of Development Districts in Clarksburg.

The enclosed report represents a significant body of research and analysis by CTCAC, including in excess
of 275 hours of legal review by the law firm of Knopf & Brown, The report comprehensively assesses
relevant events from 1991, prior to enactment of Development District enabling legistation, through the
present day.

* inconsistent with the Planning Board’s subdivision approvals under Chapters 50 & 59 of the
County Code

* in conflict with the Board’s exclusive jurisdiction over subdivisions under the Regional District
Act, and

® inconsistent with both the State and County Development District enabling legislation (Mont,
County Code Chs. 20A & 14)
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The report concludes that moving forward with Clarksburg Development Districts would unfawfully
transfer from developers to the public more than $60 Million in private infrastructure improvement
obligations. To remedy this situation, the following action must be taken without delay:

* Dissolution of current resolutions for Clarksburg Development Districts;

e Thorough, indeperident investigation and fact-finding to verify and publicly report on the failure of
Development District implementation; -

» Commitment by the County to ensuring enforcement of existing infrastructure improvement
obligations as previously approved by the Planning Board; and

¢ Full review and amendment to, if not repeal of, Chapter 14.

I'hope that this letter, along with our more detailed report wili assist you in validating and acting on the
concerns raised by CTCAC.

President, CTCA

'\A: Michael Faden,

Senior Legislative Attorney
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Situation Overwew |

The County Council, with an interest in having development pay for itself,”
but apparently mlsgwded by actions and information that have led to
erroneous applications of law, is facilitating the illegitimate transfer of
private financial obligations (ln excess of $60 Million) to the public.

The vehicle for this transfer is the Development District — a special tax
mechanism touted as a means of ensuring adequate public facilities and
infrastructure improvements in a more timely and coordinated fashion, but
being unlawfully applied to relieve developers of obligations legally imposed
on them through the standard development approval process.

The Development Districts in Clarksburg are dangerously close to
accomplishing this transfer. (Development District resolutions are in varying
stages of approval for Clarksburg Town Center, Clarksburg Village, and
Clarksburg Skylark. Clarksburg Town Center is closest to realization, poised
at the third and final Resolution for the issuance of bonds.)



Situation Overview

- Passing legislation and |ssumg bonds in accordance with current

|
g

Development District Resolutions constitutes illegal action* by Council
resulting in transfer of the financial burden for required infrastructure
improvements from Clarksburg Developers to the Clarksburg taxpayers.

* Inconsistent with the Planning Board’s subdivision approvals under Chapter 50 of the County

Code and in confiict with the Board's exclusive jurisdiction over subdivisions under the Regional
District Act (Art, 28, §§7-111, 7-115, 7-116, Md. Code Ann.), and inconsistent with both the State

and County Development District enabling legislation, Mont. County Code Chs. 20A & 14)

To understand how the misapplication of Development District law
constitutes an illegal transfer of obligations, it is critical to first recognize
the requirements for development approval relative to infrastructure
improvements and adequate public facilities under Chapters 50 and 59 of
the County Code, independent of Development District legislation.

It is also necessary to recognize the specific requirements for development
approval in accordance with the Clarksburg Master Plan, as well as the legal
requirements for formation of a Development District in accordance with
Chapters 20A and 14 of the County Code.



Situation Overview

a Whether Development District financing of infrastructure is preferable to
“conventional methods is a public policy question distinct from appraisal of
the /implementation of the decision to allow development district financing.
This report does not question the underlying policy decision, but focuses on
implementation (although inadequate or improper implementation does
raise the question as to whether the option should be available at all).

» CTCAC prepared this report in order to:

» Document the current situation,

» Outline the legal requirements for development approval in general
and specific to Clarksburg, |

= Outline the legal requirements for creation of a Development District,

= Document the legal insufficiencies of current Clarksburg Development
District legislation, |

= Alert the County Council and County Executive to the illegitimacy of prior
actions relative to the enactment of Chapter 14 and to the Clarksburg
Development Districts specifically, and

= Ensure dissolution of current Clarksburg Development District resolutions,
and a commitment of support to enforcement of existing developer
obligations. ‘



Legal Requirements for Development Approval
Under Chapter 50 of the County Code




Legal Requirements —
Approval of Subdivisions (Chapter 50)

§50 -2 Purpose of chapter.

“The purpose of this chapter is to provide for:

(a) The harmonious development of the district.

(b) Coordination of roads within the subdivisions with other existing, planned or
platted roads or with other features of the district or with the commission’s
general plan or with any road plan adopted or approved by the commission as
part of the commission’s general plan.

(c) Adequate open spaces for traffic, recreation, light and air, by dedlcatlon, or
otherwise.

(d) Reservation of lands for schools and other public buildings and for parks,
playgrounds, and other public purposes.

(e) The conservation of or production of adequate transportation, water,
drainage and sanitary facilities.

(h) The avoidance of such scattered or premature subdmsnon or development of

‘land as would involve danger or injury to health, safety or welfare by reason of

the lack of water supply, drainage, transportatlon or other public services or
nece55|tate an excessive expenditure of public funds for the supply of such
services.”

s Note: It s the purpose of Chapter 50, not that of Development Districts, to
achieve these goals.



| Legal Requirements —
Approval of Subdivisions (Chapter 50)

“§50-4 Administration of chapter.

" w This chapter shall be administered by the county planning board.
(Mont. Co. Code 1965, §104-4.)

« Editor’s note — In Baker v. Montgomery County Council, 241 Md. 178,
215 A.2d 831 (1966), the court ruled that the word “shall” in the
predecessor to the above section is mandatory.”

= "§50-5. Effect of chapter on other ordinances, etc.

= This chapter shall not be deemed to repeal or modify or otherW|se
affect in any manner any other ordinance, resolution, rule or regulation
of the county; provided, that wherever this chapter |mposes more
stringent regulations, restrictions, limitations or requirements, the
provisions of this chapter shall prevail. (Mont Co. Code 1965, §104-5.)"
(emphasis added)

= Under the Regional District Act, Art.28, f§§7 111, 7-115 & 7-116, Md. Code
Ann., responsibility for administration 0 requurements under Chapter 50 lies
exclusive y with the Planning Board.

n  Note: No other County legisiation or reso/ut/on can supersede the Planning
Board responSIb///t/es No other County /eg/s/at/on or resolution can serve
to provide relief of "more stringent.. reqwrements “imposed by the P/ann/ng
Board through Chapter 50.



Legal Requirements —
Approval of Subdivisions (Chapter 50)

=  §50-27 Water and sewer facilities.

“(a) General. Before approving a subdivision, the board shall consider the
availability of water and sewage facilities or the lack thereof to the proposed
subdivision. Determination shall be made upon the recommendation of the
Washington Suburban Sanitary Commission and the department of the
environmental protection, as apphcable for the proper type of water supply and
sewage disposal to be required in each subdivision.”

»« (b)(1) Required. All subdivisions shall be supplied with pnvate or public central
water and sewer facilities when conditions affecting the subject property result in
one (1) of the following determinations:

= ...b. Existing publlc water and sewer mains can be extended to serve the
subdivision...

« "(b)(2) Conditions Relating to Installation of Utilities. ...Prior to recording of a

- final plat of subdivision to be served by public water oF sewer or both, the
subdivider shall produce evidence that he has complied with the condltlons if
any, required for the installation of the utilities.”

n Note: Provision of water and sewage facilities to a subdivision is mandatory.
The Board determines (with input from WSSC and DEP) the type of supply
required and /mposes conditions for provision if necessary.



Legal Requirements —
Approval of Subdivisions (Chapter 50)

= | §50-30 Public sites and adequate open spaces.

» “(a) Platting and dedication. Whenever a tract to be subdivided includes a
proposed site for a park, playground, school or other public use, in whole or in
part, as shown on the adopted general plan for the district or on the applicable
master plan, such space for public use or part thereof within the subject tract
shall be shown by the developer on the subdivision plan after proper
determination by the board and public agency involved in the acquisition and use
of each such site as to its necessity. When such public sites and open space |
areas have not been acquired by donation, dedication, purchase, or
condemnation, the site or area may be reserved as provided in section 50-31.”

s  Note: The Board determines when a public site or area is required for
"dedication” by the applicant. Unless purchase or condemnation by the
- County or reservation of the site in accordance with §50-31 is specified at
subdivision approval, providing the necessary site becomes an applicant’s
obligation as a condition of approval, It would be inconsistent with an
approval based on this obligation for a developer to later be re/mbursed for

meeting this obligation.



Legal Requirements —
Approval of Subdivisions (Chapter 50)

= §50-30 Public sites and adequate open spaces.
“(b) Local recreation. The board shall require platting and dedication to public
use of adequate spaces for recreation wherever it is reasonable to do so, taking
into account the recommendations included in the applicable master plan and
the circumstances existing in that portion of the district where such subdivision is
located, taking into account also the size and character of such subdivision.
Whenever the required recreational area involves more than a reasonable area
of land, then the subdivider may be required to provide what is determined by
the board to be his reasonable share and the balance of such required area shall
be reserved for a period of three (3) years pending acquisition by the
appropriate agency. “Reasonable share or area to be dedicated” shall mean an
area of a size relevant to the recreational needs of the present and future
inhabitants of the particular subdivision involved.”

s . Note: The Board determines what areas must be platted and dedicated as
public use spaces for recreation and/or what “reasonable share or area”
should be dedicated. These determinations are made based upon the
master plan and other considerations. It would be inconsistent with an
approval based on this obligation for a developer to later be reimbursed for
meeting this obligation.
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Legal Requirements —
Approval of Subdivisions (Chapter 50)

. §50 -30 Public sites and adequate open spaces.

\(c) Adequate open space for traffic, coordination of roads, utilities and storm
drainage. (1) Roads. In its consideration of the approval of a proposed
subdivision, resubdivision or of a preliminary plan, the board shall require the
dedication to public use of adequate open spaces for traffic and the coordination
of roads within the subdivision with other existing, planned or platted roads, or
with other features of the district, or with the commission's general plan or with
any road plan adopted or approved by the commission as a part of the
commission's general plan. Such dedication to public use shall be to the full
extent of any and all rights-of-way for all roads, streets and highways, including
widening of any existing street, determined to be necessary and proper and such
as would be required by reason of maximum utilization and development of the
subject property in its present zone classification or that higher use shown on
any adopted or approved master plan of the applicable jurisdiction.”

» Note: Board determinations on dedication of roads and widening of existing
streets become an applicant’s obligation as a condition of approval. It would
be inconsistent with an approval based on these obligations for a developer

to later be reimbursed for meeting these obligations.



- Legal Requirements —
~ Approval of Subdivisions (Chapter 50)

»8§50-30 Public sites and adequate open spaces.

“(¢) Adequate open space for traffic, coordination of roads, utilities and storm
drainage. (3) Rights-of-Way and Easements Other Than Roads. The Board may
require dedication to public use of rights-of-way or platting of easements of land
necessary for such public uses as pedestrian paths, equestrian trails, bikeways,
water and sanitary sewer, and storm drainage facilities. The Board must
approve the extent, location, and width of each pedestrian path, equestrian trail,
and bikeway right-of-way after reviewing the applicable master plan. The extent
and width of water and sanitary sewer rights-of-way must be determined by the
Washington Suburban Sanitary Commission in its jurisdiction. The extent and
width of drainage rights-of-way must be determined by the Washington
Suburban Sanitary Commission and the Department of Permitting Services after
receipt of drainage studies prepared by the applicant’s engineer.”

» Note: Board determinations relative to dedication of land for pedestrian
paths, bikeways, etc., along with determinations made by WSSC /DPS and
Incorporated by the Board, become an applicant’s obligation as a condition
of approval. It would be inconsistent with an approval based on these
obligations for a developer to later be reimbursed for meeting these

obligations.



Legal Requirements —
Approval of Subdivisions (Chapter 50)

. §§;“§50-35 Preliminary subdivision plans-Approval procedure.
“(k) Adequate public facilities. The Planning Board must not approve a
preliminary plan of subdivision unless the Board finds that public facilities will be
adequate to support and service the area of the proposed subdivision. Public
facilities and services to be examined for adequacy include roads and public
transportation facilities, sewerage and water service, schools, police stations,
firehouses, and health clinics.

» (1) Periodically the County Councn must establish by resolution, after public
hearing, guidelines to determine the adequacy of public facilities and
services. A growth policy periodically approved by the County Council may
serve this purpose if it contains those guidelines...

= (4) The Board must consider the recommendations of the Executive and
other agencies in determining the adequacy of public facilities and services
in accordance with the growth policy or other applicable guidelines.”

= Note: Preliminary plan approvals are subject to the Board findings and
conditions relative to ensuring adequate public facilities. Growth policy and
master plan guidelines must also be factored in to the plan approval.



Legal Requirements —
Approval of Subdivisions (Chapter 50)

- §50 -35 Preliminary subdivision plans-Approval procedure.

w () Relation to Master Plan. In determining the acceptability of a prellmlnary
plan submitted under this Chapter, the Planning Board must consider the
applicable master plan, sector plan, or urban renewal plan. A preliminary plan
must substantially conform to the applicable master plan, sector plan, or urban
renewal plan, including maps and text, unless the Planning Board finds that
events have occurred to render the relevant master plan sector plan or urban
renewal plan recommendation no longer approprlate

» Note: In order to approve a preliminary plan that does not substantially
conform to the applicable master plan text (i.e. requirement or
recommendation), the Board would have to make a finding that such
recommendation is no longer appropriate.



Legal Requirements for Development Approval
Under Chapter 59 of the County Code
(Optional Method of Development)
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Legal Requirements —
%Approval of RMX2 Optional Method (Chapter 59)

59 C-10.3 Optional Method of Development Regulatlons

"59-C-10.3.1. The optional method.

This optional method of development accommodates mixed use development
comprised of planned retail centers and residential uses, at appropriate locations
in the County. This method of development is a means to encourage
development in accordance with the recommendations and guidelines of
approved and adopted master plans.

» Approval of this optional method of development is dependent upon the
provision of certain public facilities and amenities by the developer. The
requirement for public facilities and amenities is essential to support the mixture
of uses at the increased densities of development allowed in this zone.”

Note: Higher densities under this zone category are awarded in exchange

for provision of certain public facilities and amenities. Approval is
conditioned upon, and "dependent” upon developer provision of facilities
and amenities as determined by the Planning Board (or by other agencies —
e.g. DPWT, WS55C) and incorporated into the conditions of approval. To
relfeve a developer of any of these obligations post-approval nullifies the
intent of the optional method of development, subverting both the zoning

~and sudeV/S/on ordinances and the Planning Board's authority.

1



Legal Requirements —
Approval of RMX2 Optional Method (Chapter 59)

59 D-2.11 Project plan required.

“In order to ensure that the development will' include the public facilities,
amenities and other design features that will create an environment capable of
supporting the greater densities and intensities permitted by the optional
method of development, the developer is required to submit a project plan as a

- part of the application for the use of the optional method; and a site plan must
be approved in accordance with the requirements of division 59-D-3 prior to the
issuance of any building permit. The project plan shall be such as would result in
the satisfaction of the stated purposes of the zone applied for, and the fact that
a project complies with all of the stated general regulations, development
standards or other specific requirements of the zone shall not, by itself, be
deemed to create a presumption that the proposed development would be
desirable and shall not be sufficient to require the approval of the pro;ect plan or
the granting of the application.”

Note: The Project Plan is the guidepost for subsequent approval of the
Preliminary Plan and Site Plan. An applicant would understand at the time.
of Project Plan submission that infrastructure obligations (public facilities
and amenities) will be imposed in exchange for added density. Preliminary
Plan and Site Plans incorporate these obligations and are binding upon the
applicant. -

/



Legal Requirements —
pproval of RMX2 Optional Method (Chapter 59)

" §59D212 Contents of project plan.

» The project plan must clearly indicate how the proposed development meets the
standards and purposes of the applicable zone. It must include the following, in
addition to any other information which the applicant considers necessary to
support the application:

= ... "(d) (5) The location of land to be dedicated to public use.” ...

« Note: Certain dedications of land are invariably required of the developer
for approval under RMX zones, (See also 50-30 (a) & (b)). It would be
inconsistent with an approval based on this obligation for a developer to
later be reimbursed for meeting this obligation.

11



- Legal Requirements — |
Approval of RMX2 Optional Method (Chapter 59)

gﬂ;_§59-D-2.12 Contents of project plan. -
“(f) A statement and analysis demonstrating the manner in which the

development would result in a more efficient and desirable development than
could be accomplished by the use of the standard method of development.”

= “(h) The relationship, if any, of the development program to the county's capital
improvements program.”

Notes: "(F)” indicates that an application for development under the
optional method must produce a result superior to that which could be
achieved undaer standard density. If benefits proposed by a developer or
imposed by the Planning Board are subseqguently reduced or eliminated, the
foundation for an award of extra density is negated.

"(h)” signifies the expectation that developer contributions are separate and
independent from the County’s obligations under the CIP. The County is
expected to coordinate the timing of County funding for CIP improvements
with the timetable for master plan staging and developer fulfillment of
obligations under the approved plans.

1!



Clarksburg Master Plan — Background

20



Clarksburg Master Plan Backg_quungl |

¢ At planning and draft stage of the Clarksburg Master Plan (early 1994),
“County Council (PHED Committee), Planning Board, Residents and
Developers discussed concerns that the County could not finance the total
infrastructure required for buildout of Clarksburg (Clarksburg was in
moratorium).

Estimates of the shortfall (based on OPI Study, Planning Board and Council
estimates) were $75M-$126M.

Increased developer participation was acknowledged as a prerequisite for
developing in Clarksburg.

Development Districts and alfternative methods of financing (including land
dedication, developer contributions in-kind or in-cash, construction excise
taxes, development district payments, and other development fees) were
considered as appropriate vehicles.

21



Clarksburg Master Plan Background

ﬁ:The need for staging of development according to timing of funds available
was a key issue. This drove the PHED Committee to request the Planning
Board to develop Staging Options. |

Staging Options were developed and presented by the Planning Board to
the PHED Committee. All options presented relied on both “Staging
Triggers” and “Implementing Mechanisms” being met prior to development.

- Specific Staging Triggers and Implementing Mechanisms were incorporated
into the Implementation Strategies of the adopted Master Plan.



Basis for Development S_faging Requirements and
Developer Financing/Alternative Financing

n 'PHED Committee Memorandum (April 19, 1994) — Clarksburg Master Plan
and Hyattstown Special Study Area — Public Facilities

Recognition of shortfall in funding needed to support development vs. likely
revenues to be generated: $75M shortfall or considerably higher if CET revenues
not available (p. 2)

Acknowledgement that alternative forms of financing were neither imminent nor
guaranteed, hence the need for staging considerations and the request to
Planning Department to prepare staging options (p. 2)

Summary of Planning Board worksession on staging (April 18, 1994) -- four
staging options presented, and common requirement for all four options:
“trigger” for development = “having one or more infrastructure financing
mechanisms in place” (p. 3)

Statement that “Staff supports Staging Option 3 with modifi cations
recommended by the Planning Board” (p. 4)

Supporting attachments to Memorandum: Planning Board recommendatlon letter
(April 19, 1994) and Clarksburg Master Plan Staging Options Report (April 1994)



Basis for Development Staging Requirements and
Developer Financing/Alternative Financing

= :Planning Board Recommendation Letter (April 19, 1994) from William
Hussman, Chairman Planning Board to William Hanna, Chairman PHED
Committee
= Planning Board recommends “Staging Option 3: East Side Priority, with
modifications (p. 1) |
= Mentions OPI representatives included in study (p. 1)*

*Note: OPI documents include Fiscal Impact Analysis Summary (May 1 993) and Fiscal
Impact Analysis (July 1993) '

» Clarksburg Master Plan Staging Options Report (April 1994)
= Review of Planning Board’s Draft Master Plan staging options (two-prong staging
strategy to respond to fiscal uncertainties) (p. 1)

= Discussion regarding uncertainty as to development districts as a financing
mechanism and the need for development in Clarksburg to be conditioned on the
ability of private developers to fund a significant portion of infrastructure
improvements (pp. 3-4) |

« Acknowledgement that County, State, and Federal revenues alone will not be
able to fund the public infrastructure needed (p. 9)

» Acknowledgement that all four staging options presume one or more non-
traditional financing mechanisms need to be implemented before any private

development occurs (p. 9)




Basis for Development Staging Requirements and
Developer Financing/Alternative Financing

Clarksburg Master Plan Staging Options Report (April 1994)
» Recognition of important role APFO and AGP will play in determining amount and
timing of growth that can be accommodated; need for one or more AGP pollcy
areas for Clarksburg at earliest date possible (p. 9)

Note: Clarksburg Policy Area subsequently created in 1995
» Staging principles reinforce fiscal requirements (p. 25):

= “Ensure that the timing and sequence of private development is responsive
to the County’s ability to fund associated capital improvement projects.”

= "Endorse the creation of mechanisms which would offer the possibility for
private developers to join in public-private ventures to fund essential
community facilities.”

» "Include funding of school construction...and other public facilities as
elements of public-private ventures...”

= Supporting attachment to Report (Circle 45): Memorandum (November 16,
1993) from William Hanna, Chair PHED Commlttee to Robert Marriott, Director
Planning Department

» Requests that staging plan reflect that owners of property can proceed
without delay if the owner is ready to “develop and ready to fund the
necessary infrastructure to proceed.”

2!




Clarksburg Town Center Developer’'s View
of Development Districts vs. Alternative Financing

Sumner Development Company letter, Steven M. Klebanoff, President to William

Hanna, County Council President (May 16, 1994)

= Klebanoff expresses dlsagreement with draft Master Plan language concerning
development districts, noting its limiting effect relative to staging, and reminding
Council that “development districts were only one of any number of ways the .
private sector could choose to help pay the infrastructure shortfall...even the
private sector simply writing a check!” (pp. 2-3)

« Klebanoff requests changes: “The language pertaining to private sector
contributions to infrastructure costs must be made broader. It was not the
intention of the Council that a development district be the only possible funding
mechanism. The current wording impiies that it was and is unnecessarily
limiting.” (p. 3) -

Notes: The adopted Master Plan staging provides for “alternative methods of

financing” in lieu of development districts.

CTCAC has not reviewed the file record evidencing the evo/utlon of the
applicable Master Plan language. The comments from Klebanoff are

- assumed to have initiated the changes to the Master Plan Staging language.

2i



Legal Requirements for Development Approval
Under the Clarksburg Master Plan
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Master Plan Legal Requirements -
Staging Triggers and Implementing Mechanisms

SR IR R b

" fgfImpIementatlon Strategies — Staging Recommendations — The Need for

Staging (p. 186) |
= County revenues to be “supplemented by developer funding.”

« Plan “supports staging strategies that are responsive to fiscal concerns and
recommends development that is keyed to revenue mechamsms being in place or
lmmment

. Implementatlon Strategies — Staging Recommendations — Staqmq Principles —
Principle #2 (p. 188)

= Notes OPI analysis/funding shortfall of $75 million to $100 million and states that
“In light of this finding, it is clear that staged development should be conditioned o
the ability of private developers to fund a significant portion of the infrastructure
improvements called for in the Plan or the availability of other new sources of
revenue.” (emphasis added) |

= Notes that “Private sources of funds could include land dedication, developer
contributions (in-kind or in-cash), constructton excise taxes, development dlstnct
payments, or other development fees

2i



Master Plan Legal Requirements -
Staging Triggers and Implementing Mechanisms

» | Staging Principles — Principle #3 (p. 189)
« ‘“Land development should be coordinated with the provision of major capital
improvements, such as the sewerage system and the transportation network.”

= "Staging policies should be developed to coordinate the timing of land development
in Clarksburg with the provision of such public improvements as roads, sewerage
facilities, schools, parks, libraries, and police and fire stations.”

= Staging Sequence for Private Development (pp. 192-93)

» "Plan recommends that four Master Plan stages guide the sequencing of public
facilities and private development in Clarksburg.”

» “Each stage will be initiated or ‘triggered’ once all of the triggers described in Tables
18 through 21 have been met for that stage.” . . .

"With the exception of stage 1, all stages require State and County enabling
legislation for development districts or that alternative financing mechanisms are in
place.” (emphasis added)

= “After a stage has been triggered, individual developments within that stage can
proceed once public agencies and the developer have complied with a//of that
stage’s implementing mechanisms...” (emphasis added)

2¢



Master Plan Legal Requirements — Table 19 (P. 105)

» : Description

“Stage 2 includes those portions of the Town Center District that do not drain into
the Ten Mile Creek watershed.” |

= Staging Triggers?
« 1) Either (a) State and County enablmg legislation for development districts, or
(b) alternative infrastructure financing mechanisms are in place.
« Footnote 1: “All staging triggers must be met to initiate this stage of development.”
» Implementing Mechanisms?

“2) Properties in this stage are subject to AGP and APFO approval by the Planning
Board.”

» 3) One or more development districts (or alternative fi nancmg mechanisms) that
can provide public facilities in accordance with the APFO and additional local
determinations by the County Council are /mplemented.” (emphasis added)

= Footnote 2: “Individual developments within this stage can proceed once publie
agencies and the developer have complied with all of the implementing
mechanisms.”

3(



Master Plan Legal Requirements —
Development District Application

Development districts “are not intended as a financing mechanism for
‘infrastructure improvements that are considered the responsibility of a single
developer under the Planning Board’s site plan and adequate facilities
requirements.” (p. 204)




Summary of Legal Implications of Master Plan
Staging Triggers and Impl_ement_i_n_g“mg{;hanisms

. No development can proceed without "public agencies and the developer”

“first complying with “all of the stage’s implementing mechanisms.”

w Either a development district or alternative method of financing must be
implemented in order for the Planning Board to approve a Preliminary Plan.

s 7he Planning Board must find that development meets APFO and must condition
approvals on provision of infrastructure and public facilities as required.

» A Development District cannot at any time be used to relieve a Clarksburg
developer of a private infrastructure obligation imposed as a subdjvision
approval condition by the Plianning Board.

s No Clarksburg developer can proceed to develop and later lawfully apply for
development district funding to cover infrastructure obligations imposed by
the Planning Board at the preliminary p/an stage.

s If the Planning Board approves a preliminary plan in C/arksburg with

- developer infrastructure obligations but without a development district
implemented at the time, it is implicit that approval is based on an in-place
alternative financing method (i.e., developer obligation). |

3.



Developer Counsel Perspective and
Confirmation of Master Plan Legaﬁ!‘«mgggpirements

. &«;fLetter from Robert Harris, Esquire, Wilkes, Artis, Hedrick & Lane to William

“Hussmann, Planning Board Chairman (September 21, 1995)

As representative of developer clients for Clarksburg’s east side (including
Kingstead Manor Joint Venture, DiMaio Joint Venture and Clarksburg Village
Partnership), Mr. Harris discusses his clients’ acceptance of “the Master Plan’s
imposition of a private contribution requirement to help fund the designated
package of roads.” (p. 1)

In the effort to ensure that his clients do not wind up shouldering a
disproportionate share of the roadway costs, Mr. Harris notes that “the five,
east-side property owners want to ensure that proper steps are taken to
expeditiously establish an equitable funding mechanism for the private share of
roadway costs...based upon a pro rata share of overall development and trip
generation..” (pp. 1-2)

He notes that "This, in turn, requires that the Town Center Preliminary Plan
contain conditions which impose these obligations in accordance with the Master
Plan.” (p. 2)



| Developer Counsel Perspective and
Confirmation of Master Plan Leg_al Rggy_irements

. %’"i;_etter from Robert Harris (continued)

= Quoting from the Master Plan requirements, Mr. Harris notes that: "The Master
Plan contains two infrastructure funding conditions, both of which must be
satisfied before development can proceed. First a stage must be ‘triggered’ or,

- in other words, open for consideration of development applications...Beyond that
‘trigger’, however, as specified at pages 195 and 197 of the Master Plan,
individual development within such stage can proceed only after compliance with
the designated funding mechanism. More specifically, it requires implementation

of an alternative financing mechanism, not just the legislative authorization to
establish one.” (p.2)(emphasis in original) o



Legal Interprei:ation of Master Plan
Staging Triggers and Implementinﬁgw!\ﬂgghanisms

» Letter from Robert Harris (continued)

» “Application of Condition at Time of Preliminary Plan Approval — Subdivision
regulations require consideration of Master Plan provisions at the time of
approval of a preliminary plan. Specifically, 50-35(1), states that:

In determining the acceptability of the preliminary plan submitted under the
provisions of this chapter, the Planning Board must consider the applicable
master plan. A preliminary plan must substantially conform to the applicabie
master plan, including maps and text, unless the Planning Board finds that
events have occurred to render the relevant master plan recommendation

no longer appropriate.

Thus, absent a Planning Board finding that the two-fold Clarksburg Master Plan
requirements for private sector infrastructure funding are ‘no longer appropriate,”
these mandates must be substantially met before any preliminary plan of
subdivision can be approved.” (p. 4)




Legal Interpretation of Master Plan
= Staging Triggers and Implementing'_‘&vgghanisms

=  Letter from Robert Harris (continued)

» Mr. Harris also notes that the legal viability of the connection between the
Master Plan and subdivision processes has been upheld by the Court of Appeals
of Maryland, citing “Coffey v. M-NCPPC, 293 Md. 24, 441 A.2d 1041 (1982)" and
"Board of County Commissioners of Cecil County v. Gaster, 285 Md. 223, 401
A.2d 666 (1979).” Further, he states that in Coffey the “court noted that, where

the County’s subdivision regulations required compliance with a Master Plan, the

Master Plan was entitled to the same obedience as any other legislative
enactment, and was not merely a guide or set of recommendations.” (p. 4)

» Note: This letter was included in the Staff Report submitted to the Planning
Board for Clarksburg Town Center preliminary plan review, and was
subsequently incorporated as an attachment to the written Opinion.

3€



Development Districts — Background
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Development Districts — Rationale

- In 1991 Council staff worked together with Linowes and Blocher to develop
*draft Development District legislation.

» Various letters were submitted to the MFP Committee containing dlscu5510n
of issues surrounding proposed legislation for development districts

- Letter (with 11-page issues memorandum attachment) from Neil A. Lindberg,
Linowes and Blocher to Senior Legislative Attorney, Montgomery County

Council (November 25, 1991)

» Notes that Germantown Road Club was ready and willing to develop public
infrastructure (such as roads exterior to the development), but that financing for
such improvements by conventional means was at the time unavailable.

» Outlines advantages of proceeding with a development district: |

» "Conventional financing for large scale infrastructure improvements is now
and may for the foreseeable future be difficult to obtain.”

» 'Bond financing is more readlly available and, moreover, bears interest at
lower, tax exempt rates.”

= Repayment will be “in small annual installments, of the costs of the
infrastructure improvements over the life of an income producing asset, while
road clubs and impact fees require up-front expenditure of significant sums.”

» Development districts “will facilitate desired growth in Montgomery County
while allocating costs to only the immediate benefitted [sic.] properties, not to
the entire County.”

3
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Functional Intent of Development Districts

CTCAC analysis upon review of all MFP Worksession memoranda and other

pre-enactment material:

De velopment district to be identified (as to geographic area and infrastructure
improvements) before development takes place (at or before preliminary plan).

Development district appro ved b y public authority, after evaluation for its adequacy in
alleviating shortfall in public facilities and infrastructure.

Bonds to be issued and funds made available for public infrastructure (in Montgomefj/
County, all or part of the APF requirements related to the project). .

Taxing of development district land begins, to pay debt service on bonds. Those taxed
are the owners of the development district land, which at the outset may be only a
single developer or collective developers rather than homeowrners.

Developer submits development application for approval by planning/zoning authority,
which identifies developer infrastructure responsibilities and coordinates their
installation with public infrastructure responsibilities of the development district.

Following approval, infrastructure is constructed, Developer constructs infrastructure
assigned to him,; bond issuing authority uses competitive procurement process to
construct infrastructure assigned to the development district. This may or ma v not
result in construction by the developer. -
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Functionality of Development Districts if
Implemented After Development Approval

“Functions to reimburse developer (using proceeds from issuing deve/opment
district bonds) for infrastructure improvements already required of the

aeveloper through the development approval process and potentially already
installed by the developer.

Fails to fulfill the intent of development dlstr/cts as originally projected:

There is no early growth facilitation (developer was able to get the job done withol

-up-front public funds)

Developer gets all his money back in one lump-sum and pays none or little of the
development district taxes (which by then are the responsibility of the homeowners
No compelitive procurement of public facilities occurs; public authority is stuck with
developer assertions of cost

No advance determination by planning/zoning authority of infrastructure cost
allocation between the taxed residents and the developer

Actual allocation made after-the-fact by bond issuing authority, with strong

likelihood of little or no meaningful guidance from planning/zoning authority

Result is strong risk that developer will be repaid for infrastructure that should have
been exclusively the developer’s financial responsibility under original approvals

4




' Legal Requirements for Establishing a DeVeIopment
District Under Chapter 20A (State Law)
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Legal Requirements —
Development Districts (Chapter 20A)

=  §20A-1 (f) | |

» (1) “Before the creation of a new development district established to finance
special obligation debt under this section, the County Council shall provide public
notice of the creation of the proposed district by advertisement in at least two
newspapers of general circulation in the County and at least one public hearing.”

= (2) "A new development district may not be created to finance special obligation
debt under this section unless the proposed action is approved by:

» (i) atleast 80% of the owners of the real property located within the
proposed development district, treating multiple owners of a single parcel as
one owner and treating a single owner of multiple parcels as one owner;
and

= (ii) the owners of at least 80% of the assessed valuation of the real property
~ located within the proposed development district.”

. Note: The requirement is for the "proposed action” e., adevelopment
district creation, to be "approved” by 80% of owners of real property and
80% of owners of assessed valuation of real property.

4.



Legal Requirements —
Development Districts (Chapter 20A)

= §20A-1 (K) |
“This section does not prohibit the County or the Montgomery County Planning
Board from obtaining from developers appropriate infrastructure contributions to

support proposed development as allowed by law in addition to those financed
under this section.” |

n  Note: Confirmation that pre-existing requirements for developers to make
- gppropriate infrastructure contributions to support proposed development
as allowed by law are not intended to be displaced by Ch. 20A.



Legal Requirements for Establishing a Developmen
District Under Chapter 14 (County Code)
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Legal Requirements —
Development Districts (Cha‘gsglj 14)

=  §14-3 Definitions.
. (g) "...Infrastructure Improvement does not include any improvement which:
(1) primarily serves the residents or occupants of only one development or
subdivision; or

(2) is the responsibility of a single developer under the Planning Board's site plan
and adequate public facilities requirements.” -

n Notes: All references to “infrastructure improvement” within Chapter 14
must be read to explicitly exclude improvements which either primarily
serve one development or subdivision or are the responsibility of a single
aeveloper as condjtioned by the Planning Board to meet adequate public
facilities requirements. (Page 204 of the Clarksbiirg Master Plan also applies
this principle to Clarksburg.)

» These exclusions were not contained in the original draft development
district legislation introduced on December 1, 1992 they were added
before Chapter 14 was enacted on June 21, 1994, apparently in response to
concerns raised by the Planning Board-and reiterated by the MFP
Committee Chair at the time.

4



- Legal Requirements —
Development Districts (Chapter 14)

14-6 First Council Resolution.

© = “(a) If a petition signed by at least 80 percent of the owners of real property
and the owners of at least 80 percent in value of the real property, as shown by
the latest assessment rolls, located in a proposed development district, is filed
with the County Council, the Council must hold a public hearing after at least 15
days notice in two newspapers of general circulation in the County. The petition
must list the maximum number of housing units and the maximum nonresidential
space that the signing property owners intend to build in the district.”

C “(b) Alternatively, the County Council, on request of the County Executive or on
its own motion, may hold a public hearing after giving notice as required in -
subsection (a). The notice must:

« (1) specify the proposed boundaries of the proposed district, and

= (2) list the maximum number of housing units and the maximum
nonresidential space expected to be built in the district.”

= "(c) After holding a hearing under subsection (a), the Council, by resolution
approved by the Executive, may declare its intent to establish a development
district consisting of a specified geographic area. In the resolution the Council
must explain why intensive development of and public investment in that area
during the term of the district will benefit the public interest.” '

n  Note: 80% approval requirement is not repeated at second resolution
stage for developer initiated petitions. | ac



Legal Requirements —
Development Districts (Chapter 14)

14-7 Planning Board Review... |
“:w “(a) After the Council has adopted a resolution under Section 14-6, one or more
owners of land located in the proposed district may submit an application for
provisional adequate public facilities approval, covering the entire proposed
district, to the Planning Board. The application must:
= (1) explain how each development located in the proposed district will
comply with all applicable zoning and subdivision requirements, including
- any action necessary under Section 50-35(k); '

- = _(2) identify any infrastructure improvement necessary to satisfy the Growth
Policy's adequate public facilities requirements for a development district;
and

= (3) estimate the cost to provide each such improvement.”

= "(b) Within a reasonable time, the Board must jointly review for compliance with
Section 50-35(k) and the Growth Policy all developments located in the proposed
district as if they were one development. In that review, the Board must apply
all otherwise applicable standards and procedures. The Board may conditionally
approve an application if it finds that the proposed district will meet all
requirements under Section 50-35(k) and any added requirements which apply
to a district under the Growth Policy...” |

» Review for provisional approval, and actions under §14-7(b), would be
superfluous if subdivision approval had already been obtained under
Chapter 50. This makes sense only if the expectation is for development
district formation to precede not follow preliminary plan approval.




Legal Requirements —
Development Districts (Chapter 14)

| §14 -8 Executive Fiscal Report

. “(a) After the Planning Board has acted under Section 14-7(b) but before the
Council holds a public hearing under Section 14-9(a)...the County Executlve

must submit a report estimating:

« (1) the cost of each infrastructure improvement listed by the Planning Board
under Section 14-7(c); and

= (2) (A) the amount of revenue needed to cover the district's share of all
infrastructure improvements funded, fully or partly, by a district; and

= (B) the estimated tax rate for each form of taxation available to the district
that would produce the necessary revenue.

= The Executive should compare these estimates to those submitted by the

| applicants under Section 14-7(a).”

« “(b) In this report the Executive should also recommend whether to create a
district, its boundaries if one is created, which infrastructure improvements listed
by the Plannmg Board the district should fully or partly fund, and alternative
financing or revenue-raising measures. (1994 L.M.C,, ch. 12 §1.)"

Notes: Board review is a mandatory prerequisite for Executive action (yet,
as noted in §14-7, anticipated prior to subdivision approval ) — further
evidence that district creation is intended to precede subdivision approvals..

Executive recommenaation on creation of a district must necessarily include
legal judgment as to its validity (even if not explicitly stated in the report).



~ Legal Requirements —
Development Districts (Chapter 14)

w3

i

= §14-9 Second Council Resolution.

= (b) (1) “The Council must give notice of the hearing by:

(A) advertisement in at least two newspapers of general circulation in the County
at least 21 days before the hearing; and

(B) notifying by mail the record owner of each property located in the proposed
district at the address shown on the latest tax assessment roll.”

» (b) (2) "Each notice mailed under this subsection must include:
(A) a copy of the proposed resolution to establish a district; and

(B) an estimated rate for any tax, assessment, fee or chargé proposed to fund
infrastructure improvements for the district.”

« Note: See also Chapter 204 — Special Obligation Debt as the basis for these
requirements (§20A-1 (1) (1)).

4¢



Legal Requirements —
Development Districts (ChER;tx,?f.l“),

| ‘= 1§14-9 Second Council Resolution.

= (c¢) "If the Council intends to use special obligation debt to finance the district,
and the district was initiated by the Council under subsection 14-6(b), before the
Council adopts a resolution under this Section the Council must receive a petition
signed by at least 80 percent of the owners of real property and the owners of at
least 80 percent in value of the real property, as shown on the latest assessment
rolls, located in the proposed district.”

» (d) “After the public hearing, the Council by resolution approved by the County
Executive may create a development district.”.

»  Note: By limiting the 80% approval requirement at the second petition
stage to Council-initiated petitions, §14-9 (c) does not fulfill requirements of
~ 8204-1 (1) (2) whenever there has been a material change in ownership
between resolutions. In addition, meaningful approval requires knowledge
- of the proposed action, which is not fully determined until the steps in both
$14-7 and §14-8 have been completed—after the first petition.

5t
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@i_hronolbgy of Events — Clarksburg Town Center

. For the purposes of this report, CTCAC references Clarksburg Town Center

" subdivision approvals and related de veloper obligations in view of the Town
Center development district creation,; However, CTCAC has also reviewed

- Clarksburg Village and Clarksburg Skylark and determined that problems with
district creation and the illegitimate transfer of obligations are the same with

all three districts.

m Preliminary Plan — September 28, 1995

a Site Plan Phase I — January 22, 1998

s Site Plan Enforcement Agreement — March 18, 1999

u Development District Petition by Developer — July 5, 2000

u Development District First Resolution by Council — September 26, 2000
s Developer Application to Planning Board (§14-7) — November 14, 2000
x Planning Board Recommendation to Council — March 22, 2001

v Site Plan Phase II — May 9, 2002

» Executive Fiscal Report (§14-8) — October 17, 2002

» Development District Second Resolution by Council - March 4, 2003

v Recent Development District Activity (2005)




Clarksburg Town Center Preliminary Plan Approval —
Developer Obligations
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Clarksburg Town Center — Preliminaw{?ﬂlan Approval

= Staff Report (September 22, 1995) specifically addresses staging and
implementing mechanism requirements, and recommendations for

developer share of infrastructure improvements

Pages 3-4 discuss the background and Planning Board’s acknowledgement at

“Project Plan that “one or more development districts or alternative financing

mechanisms that can provide public facilities in accordance with the APFO and
additional local determinations by the County Council” had not yet been met but
would be addressed at Preliminary Plan approval.

As part of the Project Plan discussion, Board had expressed “strong concern that
there is a need for alternative infrastructure financing mechanisms to assure that
the full Master Plan road network is provided in a timely fashion and is financed
in as equitable a manner as possible...the Board members concluded that
additional work was necessary to determine the Clarksburg Town Center’s *fair
share’ of master planned infrastructure” (pp. 4-5) |

“"The different scenarios studied by staff assumed that developers would
construct all internal two lane streets located within their properties.” (p. 6)

Staff concluded that, in addition to other requirements, “the applicant’s

“agreement to upgrade and to reconstruct portions of Stringtown Road is

recognition that they must share in the costs of the master plan infrastructure.”
(p.7)



Clarksburg Town Center — Preliminary Plan Approval

Staff Report (SeDtember 22, 1995) recommendations (continued)

For proposed road A-305 (Piedmont Road/now Snowden Farm Parkway): “Staff
recommends that the applicant construct this two-lane arterial through the limits
of the subject property. This is in accordance with the general requirement that
developers construct roads that extend through their site. The applicant has
agreed to construct A-305, as recommended by staff.” (p. 7) |

The phasing “differs from the phasing included in the project plan opinion
because the addition of Stringtown Road must be incorporated into the road

program.” (p. 7) (Staff response to Board’s issues at Project Plan — i.e. APFQ in light of no
development districts in place; answer was to assign Stringtown Road improvements to
developer along with other conditions such as A-305 and greenway dedication, etc.).

Staff incorporates Project Plan Opinion (9-94004 approved May 11, 1995) (Circle
11-21) -

Staff report mcorporates Master Plan staging requirements, Table 19. (Circle 22)

Staff report incorporates WSSC letter from Dominic Tiburzi, Division Manager to
David Lake, Manager DEP (May 26, 1995):

« “As you know, the Clarksburg Master Plan contains a staging sequence to
provide for the orderly and fiscally responsible development of public facilities
to service the Clarksburg area. These stages can be initiated once all of a
number of ‘triggers’ or conditions are met.” (p. 1)

= “There will also be additional dependencies such as... the 20-inch water line

that feeds the area (W-45.13).” (p. 2) 51



Clarksburg Town Center — Preliminary Plan Approval

Staff report incorporates Transportation Planning Division Memorandum from Ki
Kim, Transportation Planner to Joe Davis, Coordinator Development Review
Division (September 22, 1995). (Circle 31)

= "This memorandum contains 1) our recommendations on the phasing
requirements and 2) discussions on the proportional share of roadway
construction for the Clarksburg Master Plan.” (p. 1) -

= “Based on our July 28, 1995 memo, we would anticipate that, if the
developer builds two lanes of A-260 from MD 355 to A-305 within the
master planned alignment, this should represent his part of the total
roadway construction cost for Clarksburg. Final determination of actual
- share would be determined by the County Council when the impact tax

legislation is considered for Clarksburg.” (pg.2)* (Note that Staff Report (p.7)
addresses this issue — "If it is determined that the Clarksburg Town Center’s share of
infrastructure costs needs to be increased, then an impact tax cou/d be assessed at
building permit.”)

= Staff report incorporates letter from Bob Harris - Wilkes, Artis, Hedrick & Lane to
William Hussmann, Planning Board Chairman (September 21, 1995). (Circle 53)

* A-260 = Stringtown Roaa, A-305 = Piedmont Road/Snowden Farm Pkwy.
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Clarksburg Town Center — Preliminary Plan Approval

O PI T B

“Staff's recommendation of approval of the Preliminary Plan is subject to
the following conditions:” (pp. 1-3)

(1) (a) “Agreement with the Planning Board to provide the necessary
roadway improvements as identified in the Transportation Planning Division
memorandum dated 9-22-95.”

" (4) Dedication of the following roads as shown on plan must be provided as
follows:
(a) Clarksburg Road (MD RT 121) for ultimate 80’ right of way
(b) Piedmont Road (Master Plan A-305) for uitimate 80’ right of way
(c) Stringtown Road (Master Plan A-260) for ultimate 120’ right of way

" "(10) Access and improvements as required to be approved by MCDOT and
"MDSHA

» (14) “Preliminary Plan 1-95042 is expressly tied to and interdependent upon
the continued validity of Project Plan 9-94004. Each term, condition, and
requirement set forth in the Preliminary Plan and Project Plan are determined
by the Planning Board to be essential components of the approved plans and
are therefore non-severable. Should any term, condition, or requirement
associated with the approved plans be invalidated, then the entirety of the
approved plan shall immediately expire without the need for further action by

the Planning Board.” (Note: Council cannot later override conditional requirements,
through institution of development district or any other action, nor can Board change
conditions without amendment, or the plan “shall immediately expire.”)




Clarksburg Town Center — Preliminary Plan Approval

Preliminary Plan 1-95042, abproved by Planning Board on September 28,

1995 and Opinion issued on March 26 1996

Background (pp. 2-3)

“The Master Plan anticipated a funding shortfall for the construction of
schools, local roads and other community facilities recommended in the
Master Plan to serve the expected new growth. In response to this, the

‘Master Plan recommended that development in Clarksburg should occur

in stages conditioned upon the ability of private developers to fund a
significant portion of the infrastructure improvements...”

“To ensure that the Applicant fund its share of road infrastructure, as best
can be determined at this time, staff recommended that the Applicant
improve Stringtown Road (A-260) to County standards as a two lane road
within the Master Plan Alignment...Staff estimated the Applicant’s share of
this infrastructure to be approximately 10 percent, or $12.5 million, with
no County or State input. The Planning Board concluded that the
Stringtown road improvement, which will be the responsibility of the
applicant, represents the current best estimate of the Town Center’s
share of the Master Plan road infrastructure (as more particularly
identified in revised traffic staff memo of 9/26/95).”

"Staff noted that if the Council adopts an impact tax...then the Appllcant"s
contribution.. |f found lacking, will be augmented by additional tax -
requirements.”




Clarksburg Town Center — Preliminary Plan Approval

The Planning Board approved the plan...subject to the following

conditions:” (pp. 4-7)

(1) (a) “"Agreement with the Planning Board to provide the necessary
roadway improvements as identified in the phasing section of the revised
Transportation Planning Division Memorandum dated 9/26/95."

Note: Memo describes applicant’s "proportional share of roadway
construction” and includes of A-260 (Stringtown Road), A-305 (Piedmont/
Snowden Farm Parkway), and MD 355 and 121 improvemernts.

(5) Dedication of the following roads as shown on plan must be provided as
follows:

(a) Clarksburg Road (MD RT 121) for uitimate 80’ right of way

(b) Piedmont Road (Master Plan A-305) for ultimate 80’ right of way

(c) Stringtown Road (Master Plan A-260) for ultimate 120’ right of way
Planning Board added detail on conditions for School Site improvement
(Conditions 6&7, pp. 4-5) |
(11) Access and improvements as required to be approved by MCDOT and
MDSHA.

Planning Board added phasing requirements tied to issuance of building
permits (Condition 16, pp. 6-7) -
5S¢



¢ Clarksburg Town Center — Prelimina_rx Plan Approval |

Note: Conditions of approval of the Preliminary Plan required
developer provision of infrastructure improvements. Fulfiflment of
these requirements was never explicitly or implicitly contingent
upon creation of a Development District wherein the developer
would be reimbursed for these expenditures.

6l



Clarksburg Town Center Site Plan Approval's —
Developer Obligations
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zClarksburg Town Center ~ Site Plan-I Approval

= Site Plan‘1-98001, approved by Planning Board on January 22,
1998 and Opinion issued on March 3, 1998:

= "Based on the testimony and evidence presented and on the staff
report which is made a part hereof” (p. 2)

«  The Planning Board approved the Site Plan subject to the

following conditions (among others):

. (17) "Show conformance to cross section and other recommendations per
DPW&T, DPS memos dated January 14-and 15, 1998, respectively, included in
the Appendix and as they may be amended.”

. (18) "Conformance to MCPD Transportation Planning memo dated January 20,
1998 included in the Appendix.” (p. 5)

" (19) “APF agreement to be executed prior to the first record plat to reflect all
road improvement conditions of the Preliminary Plan Approval i.e. dedication,
and construction of required improvements pertaining to the construction of
Stringtown Road (A-260), Clarksburg Road (A-121) and Mid-County Arterial
(A-305). If acquisition of right-of-way becomes necessary for any of the road
improvements, the applicant is required to provide, pursuant to Site Plan
conditions 17 and 18, and the County exercises Eminent Domain to acquire
these rights-of-way, the applicant will be responsible to reimburse the County
for these reasonable costs.” (p. 5) | 6
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Clarksburg Town Center — Site_w PIan-I Approval

,,,,,

Lom (30) “Per the Project Plan approval, when the ROW is made available,
construct Main Street to MD 355 within the Historic District prior to completion
of the project. At such time when the land is made available, share direct
moving expenses only for relocating an existing house within the Historic
District, and if the applicant and owner agree, make available the identified
outfot to be merged with a portion of the adjacent parcel so as to create
another lot.” (p. 6)

. (39) “The applicant shall work with the County executive staff to identify a
suitable civic building to be located on the town square within the area to be

dedicated for that use.” (p. 7) (Wote: applicant required to dedicate the area, but not
construct the building.) |

» MCPD Transportation Planning memo dated January 20, 1998
(referenced in approval and included in appendix): |
=  Notes that "Staff recommends the following roadway improvements as

conditions of approval for the proposed site plan” and proceeds to detail
seven roadway improvements the developer is obligated to provide. (pp. 1-2)




zClarksburg Town Center — Site Plan-I Approval

MCPD Transportation Planning memo dated January 20, 1998

(continued):

"The following three roadway improvements are required as conditions of
approval to satisfy the previously assessed APFO review and the phasing
requirements:

1. Reconstruction of the southbound right-turn lane along Frederick Road
(MD 355) at Clarksburg Road (A-27) to provide a “free flowing” movement
after the 44% building permit.

2. Construction of the northern half of Stringtown Road (A-260) from
Frederick Road (MD 355) to Greenway Road (the southern access road of the
commercial site), construction of Greenway Road between A-260 and Main
‘Street (P-5), and construction of P-5 across the stream valley into the
residential area north of the stream valley after the 400t building permit.
3. Construction of a northbound right-turn lane along Frederick Road (MD
355) at Stringtown Road (A-260) after the 400t building permit...” (p. 2)
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Clarksburg Town Center — Site Plan-I Approval

MCPD Transportation Planning memo dated Januarv 20, 1998

(continued):

“The followmg four roadway improvements are recommended as conditions of
approval to address transportation issues assoaated with the subject site
plan:

4, Construction of Greenway Road between Main Street (P-5) and Clarksburg
Road (A-27) along the property frontage...in accordance with the description
as provided in this memorandum for site access.

5. Reconstruction of the southern haif of Clarksburg Road (A 27) along the
property frontage...in accordance with the description as provided in this
memorandum for site access.

6. Reconstruction of the northern half of Stringtown Road (A-260) from
station 33+50 to Midcounty Arterial (A-305) in accordance with DPS/DPWT
requirements.

/. Provision of traffic calming measures; e.g., 15-foot curb radii, intersection
chokers, raised crosswalks, within the internal streets in accordance with
DPWT and DPS design requirements.”

The memo then provides “Descriptions of Roadways,” noting that "The
applicant must construct its portion of the roadways as described above in
accordance with the following descriptions of each roadway..” (p. 3)
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zClarksburg Town Center — Site Plan-I Approval

MCPD Transportation Planning memo dated January 20, 1998
(continued):

Construction of eastbound and westbound left-turn lanes along Clarksburg
Road (A-27) at Frederick Road (MD 355) (p. 4)

Restriping eastbound Comus Road to provide an exclusive Ief‘t turn lane at
Frederick Road (MD 355) (p. 4)

Providing safety improvements along Stringtown Road (A-260) per
conditions...

Participation in the Gateway I-270 Office Park road improvements — widening
Clarksburg Road (A-27) to four lanes between 1-270 northbound off-ramp and
the entrance to the Gateway [-270 Office Park.
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rzClarksburg Town Center — Site Plan-I Approval

Note: Conditions of approval for Site Plan Phase I required
developer provision of infrastructure improvements. Fulfillment of
these requirerments was never explicitly or implicitly contingent
upon creation of a Development District wherein the developer

would be reimbursed for these expenditures.
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Clarksburg Town Center —
Site Plan-1I Enforcement Agreement |

Beyond the Board’s clear imposition of conditions and obligations upon

the developer at Site Plan approval, the Site Plan Enforcement
Agreement, signed March 12, 1999, further ratifies all obligations as
imposed by Board: |

" “WHEREAS, the parties hereto desire to set forth herein their respective

requirements and obligations pursuant to Section 59-D-3.3 of the Montgomery
County Code...” (p. 2)

. “In accordance with approval by the Planning Board...Developer agrees
that...it will execute and maintain all the features of the site plan for that
phase as required...in fulfillment of the approval granting Site Plan No. 8-
98001..." (pp. 2-3)

. "This agreement shall be binding upon the heirs, successors and assigns of all
parties hereto.” (p. 5)

- Note. Even though Clarksburg Town Center ownership transferred twice,
 each successive owner was bound by the conditions and obligations
imposed by the Planning Board.

6




Clarksburg Town Center — SltePIan-II Approval

< Site Plan 8-02014, approved by Planning Board on Mav 9, 2002

and Opinion issued on June 17, 2002:

« “...Montgomery County Planning Board APPROVES Site PIan

#8 02014...subject to the following conditions” (p. 2)
Park and School Site (pgs.2-4)

“A. Per the MCPS Memo of May 2, 2002, attached the applicant
shall provide adequate engmeered fill and retaining walls if
necessary, for the site and will rough grade the remainder of the
school site to allow for school construction at a reasonable cost...”

"B. Regarding the ball fields, the plan shall be consistent with
condition #6 of Preliminary Plan 1-95042 as follows:

Dedication of the proposed park/school, as shown on the
Applicant’s revised prellmmary plan drawing, is to be made to M-
NCPPC...” .
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Clarksburg Town Center — Site Plan-II Approval

Site Plan 8-02014 (continued):

(g) “Applicant to construct paved hiker/biker trails in the foliowing
locations: |

i. Along the east side of Overlook Park Drive from Stringtown Road
to Clarksburg Road...

ii. From the Clarksburg Greenway Tail along Overlook Park Drive to
the Kings Local Park pond trails (two connections to the pond trail)...
iil. Along the south side of Clarksburg Road from the pond area trails
to the intersection with Piedmont — per Phase I approval.

iv. - Along the south side of Piedmont from Clarksburg Road to Street
“F” — per phase one approval.

v. Along the west side of Street “F” from Piedmont to Main Street

and continuing along Main Street to the Greenway Trail along
Overlook Park Drive — within the right-of way per DPWT standards.

vi. Trails are to be constructed to park standards when outside of
right-of-way. Exact trail alignments to be coordinated with M-NCPPC

and DPWT staff, and should be appropriately located...”
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=Clarksburg Town Center — Site Plan-1I Approval

. Site Plan 8-02014 (continued):

«  Exhibit B (p. B-5)
5. Applicant shall comply with the terms of the Adequate Public
Facilities Agreement for Clarksburg Town Center dated March 8,

1999, including the phasing requirements set forth in Conditions No.
16 of Preliminary Plan No. 1-95042 as follows:

=« (b) ...reconstruction of the southbound right turn lane along MD
355 at MD 121 to provide a “free flowing” movement.

= () ...construction of A-260 from MD 355 to the southern access
road.. construction of A-260 from MD 355 to the northern access
road and construction of a northbound right-turn lane along MD
355 at A-260... |

. (d) Construction of A-305 from A-260 to MD 121.."
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Clarksburg Town Center - Site Plan-II Approval

SN
Fub

Note: Conditions of approval for Site Plan Phase II required
aeveloper provision of infrastructure improvements. Fulfillment of
these requirements was never explicitly or implicitly contingent
upon creation of a Development District wherein the developer
would be reimbursed for these expenditures.
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Summary of Infrastructure Improvement
Obligations as Agreed to byDeveIoper

» .~ Roadway Improvements

. Reconstruction of the southbound right-turn lane along Frederick Road (MD
355) at Clarksburg Road (A-27)

" Construction of the northern half of Stringtown Road (A-260) from Frederick
Road (MD 355) to Overlook Park Drive (“"Greenway”)

" Construction of the northern half of Stringtown Road (A-260) from Overlook
Park Drive to Piedmont/Snowden Farm Parkway

" Construction of Overlook Park Drive between Stringtown Road and Clarksburg
Road (A-27)

" Construction of a northbound right-turn lane along Frederick Road (MD 355)
at Stringtown Road

= Reconstruction of the southern half of Clarksburg Road (A-27) along the
property frontage

. Construction of eastbound and westbound left-turn Ianes along Clarksburg
Road (A-27) at Frederick Road (MD 355)

" Construction of Main Street connecting to MD 355 (historic district)

. Construction of A-305 (Piedmont Road/Snowden Farm Pkwy.) between MD
121 and Stringtown Road




Summary of Infrastructure Improvement
Obligations as Agreed to by Developer

Roadway Improvements (continued)
Y Restriping eastbound Comus Road to provide an exclusive left-turn lane at
Frederick Road (MD 355)

" Participation in the Gateway 1-270 Office Park road improvements — widening
Clarksburg Road (A-27) to four lanes between I-270 northbound off-ramp and
the entrance to the Gateway I1-270 Office Park. |

. Other* |
. 20" water main running through the subject property
. Dedication of land for library/civic building
" Construction and dedication of parks (school and Piedmont Woods)
" Construction and dedication of bikeway and pedestrian paths
- Standard recreation “green areas” throughout project

= *Note: This summary constitutes only a partial list of requirements
imposed as conditions of approval by the Planning Board. (For additional
details, see conditions contained within preliminary plan and site plan
approvals.)
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Actions Relative to Creation of
Clarksburg Town Center Development District

R D T D I B i s
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Developer Petition to Council
for Creation of Development District

Petition for Development District — July 5, 2000 (p. 6-8):

S,
#a

m Infrastructure Improvements proposed by Terrabrook V|a Linowes & Blocher for |ncIu5|on
in development district:

. “Civic Center (included public Ilbrary)
. 20" water main extension

»  School/Bali Field site grading |
. Street Construction — Main, F, H, & K Streets
. Trails/Hiker Biker Path (all the trails...)

. Stringtown Road Improvements

" Piedmont Rd A305 Mid-County Arterial

. Lowering Rte 355 at Stringtown Rd

. Rte 355 Intersection Improvements

. Clarksburg Road Rte 121 Road Improvements
. Red Grave Rd/Rte 355 into Clarksburg Town Center
. Comus Road re-striping

. Acquisition of rights of ways

. Public Local Parks”

n Note: ~$1 7 Million in infrastructure. With exception of Civic Center, all
items are developer’s obligation/conditions of approval as imposed at
Preliminary Plan and Site Plan. 2t



County Council Resolution #14-648
(First Resolution)

= = Resolution introducethuIv 11, 2000
. Public Hearing August 1, 2000
. Resolution adopted September 26, 2000

»  Note: Resolution packet includes the petition by the developer
and identifies the infrastructure improvements proposed for
inclusion in the development district. However, there was no
discussion on any of these dates as to appropriateness of
infrastructure improvements relative to requirements under §14-3

@) (1) & (2).
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Developer Application to Planning Board (for
action under §14-7) — November 14, 2000

Application prepared by Stephen Z. Kaufman and John R. Orrick, Jr.

" notes that approvals already received for Project Plan, Prellmmary Plan

and Site Plan Phase I (p. 2)

“As a prerequisite to these approvals, the Applicant’s development had to
meet all subdivision and zoning requirements, including Section 50-

35(k)." (p. 2)

“Consequently, this development conforms to all zoning and subdivision
requirements and will continue to satisfy these requirements once the
District is created because all of the preliminary plan conditions have
been incorporated into the infrastructure improvements of the District.”

(p. 2)

Notes: The first quoted statement confirms the developer counsel
unaerstanding that fulfillment of the subdivision and zoning requirements
are a prerequisite to the approvals granted.

The second quoted statement erroneously links compliance with
preliminary plan.zoning and subdivision requirements to the creation of -
the development district. Further, it nonsensically characterizes approval
conditions as being incorporated into improvements under the District.
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Developer Application to Planning Board (for

action under §14-7) — November 14, 2000

i+ “Further, the use of the development district procedure will enable the

Applicant to proceed with the planned Clarksburg Town Center project,
since, although the Clarksburg policy area is currently in moratorium for
residential and commercial construction, the infrastructure required to be
built under the above-referenced preliminary plan will be funded in its
entirety through the District.” (p.2)

Notes: "...will enable” implies that development districts are the key to
the construction of required infrastructure. This statement ignores the
fact that developer-funded construction requirements had already been
imposed long before — at plan approvals. None of these requirements
were explicitly or implicitly contingent on developer re/mbursement from
Development District bonds.

Requirements for infrastructure improvements were earfier imposed on
the developer in order to (a) proceed with development while the area
was in moratorium, (b) fulfill developer requirements under Chapter 50,
and (c) gain added density under the optional method. |
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Developer Application to Planning Board (for

= action under §14-7) — November 14, 12000

“As mentioned above, the list of proposed mfrastructure
improvements incorporates all of the conditions of the approved
preliminary plan.” (p. 2)

“We also note that the water improvements required as
conditions of the preliminary plan for Applicant’s property are
included within the infrastructure to be constructed by the
District.” (p. 2)

“The infrastructure improvements proposed in the Clarksburg
Town Center Development District Petition and submitted in this
Application satisfy the County’s adequate public facilities
requirements as mandated by Section 14-7 of the Montgomery
Code for the entire proposed District.”

Note: Confirmation that proposed items for the Dlstr/ct are, in fact,
applicant’s conditions of approval under the preliminary p/an

Satisfaction of adequate public facilities is a finding to be made by the
Planning Board at time of approval of subdivision, as mandated by

Chapter 50. That requirement was met by the Planning Board in

obligating the developer to provide infrastructure improvements as
outlined in conditions of approval...long before 2000. 8(




Staff Report ("Attachment A”) to Planning
__Board Referrals — March 2, 2001 |

“Staff finds that the proposed Town Center Development District meets
the requirements of the District Legislation as modified by the foIIowinﬁq
conditions: | | | |

1. Amend Chapter 14-3 (g) (2) to allow for improvements to be the
responsibility of a single developer so long as the proposed improvements
serve a greater public benefit than a single development.” (p. 1)

“The Applicant states that all proposed infrastructure improvements comply
with Zoning and Subdivision requirements under Section 50-35(k) and meet
APF requirements as determined by previous approvals of Preliminary Plan
(#1-95042) thus satisfying AGP concerns. The Applicant also intends to
request that the Council accommodate a more “stream-lined” review process
by eliminating the required Public Hearing prior to Council enactment of the
district.” (p. 2)

“Staff finds that the proposed development district meets the requirements of
the enabling legislation if Sec. 14-3 (g) (2) is amended to permit
improvements by a single developer, and if the list of proposed infrastructure
improvements is modified as per staff’s recommendations to include only
those improvements that have a more regional benefit beyond the local
development.” (p.6) (emphasis in original)
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Referral Letter to Council by Planning Board
(action under §14-7) — March 22, 2001 | |

"The Planning Board found that the proposed Town Center
Development District meets the Adequate Public Facilities
requirements of the District Legislation as modified by the following
conditions:”

= “Amend Chapter 14-3(g)(2), if necessary, to allow for improvements to
be the responsibility of a single developer so long as the proposed

improvements serve a greater pubhc benefit than a single
development.” (p. 1)

»  Note: Although it is clear that the Planning Board's
recommendation was tied to conditions including amendment of
Chapter 14, there is no record of Coundil assessment of the
recommenaed change to §14-3(g)(2). Even if amendment was
considered, it would (or should) have been evident that change to
this section would be inconsistent with both Chapters 50 and 59.
§14-3(g)(2) has never been amended since its 1994 enactment.




Referral Letter to Council by Planhning Boar_d

f'}%;* (action under §14-7) — March 22, 2001

“improvements are limited to:

Civic Building

Twenty-inch water main, off-site | |
Street Construction — Part of Main street from MD 355 to Public
Street K

Stringtown Road Improvements

Piedmont Road Improvements

Clarksburg Road Improvements contiguous to Town Center
Redgrave Place connection to Main Street

Acquisition of Right of Ways of regional roadways

Regional Greenway Trail through public greenway park

‘MD 355 Intersection Improvements including |ntersect|on W|th
Stringtown Road” (p. 1)

“A copy of the staff report is attached for your review. See
attachment A.”

Note: Again, all items listed are already developer obligations

under prior approvals.




Referral Letter to County Executive by Planning Boarc
> (action under §14-7) — March 22 2001

~ “The Planning Board found that the proposed Town Center
Development District meets the Adequate Public Facilities
requirements of the District Legislation as modified by the
following conditions:”

= “Amend Chapter 14-3(g)(2), if necessary, to allow for improvements

to be the responsibility of a single developer so long as the proposed

improvements serve a greater public benefit than a single

development.” (p. 1)

- Note: Although it is clear that the Planning Board’s
recommendation was tied to conditions including amendment of
Chapter 14, CTCAC has found no record of County Executive
assessment of the recommended change to §14-3(g)(2), which
would have been expected in view of the Executive’s
responsibility to determine the legal validity of the proposed
district (§14-8(b)).




Referral Letter to County Executive by Planning Board
= (action under §14-7) — March 22, 2001

~ = ".improvements are limited to:
=  Civic Building
= Twenty-inch water main, off-site

=« Street Construction — Part of Main street from MD 355 to Public
Street K

«  Stringtown Road Improvements

» Piedmont Road Improvements

» Clarksburg Road Improvements contiguous to Town Center
= Redgrave Place connection to Main Street |

= Acquisition of Right of Ways of regional roadways

« Regional Greenway Trail through public greenway park

=MD 355 Intersection Improvements including mtersectlon with
Stringtown Road” (p. 1)

« A copy of the staff report is attached for your review. See
attachment A.”

. Note: Again, all items listed are a/ready adeveloper ob//gatlons
undaer prior approvals.
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County Executive Flscal Report (§14-8) —
October 17, 2002

_.."my goal was to find a way to allow this new community to
- move forward as contemplated in the 1994 adopted master plan,
while assuring an appropriate balance of benefits and risk.” (p. 1)

Note: This statement by the County Executive implies that there
was no existing way to move development forward without
adevelopment district implementation, when, if fact, there was.
The way to move forward under the adopted Master Plan was
alreaay clearly defined within the Master Plan itself, which was
reviewed by the Planning Board at the time of preliminary plan
approval. Long before the Executive Fiscal Report was prepared,
the Board had already imposed obligations on the applicant in
accordance with the Master Plan as "a way to allow” the
necessary infrastructure improvements.
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County Executive Fiscal Report (§14-8) —
October 17, 2002 |

i‘d) Approximately $7.9 million (47 percent) of the costs on the primary

"~ list are for projects that provide general benefit to the Clarksburg

- community at large. This amount will fund (at least partially) two
projects not previously considered for district funding: an unfunded gap
in the widening of Stringtown Road east of MD 355, and extending
Stringtown Road to 1-270. It will also help fund projects originaily
proposed by the developer, a civic center/library, a 20-inch water main,
and a segment of Clarksburg Road within the historic district that are not
otherwise development requirements.” (p. 3)

Note.: Section §14-8 does not provide for the Executive to add
infrastructure improvements to those proposed by the applicant or "listed
by the Planning Board.” It only provides for recommendation as to

"Whether to create the district, its boundaries if one is created, which
infrastructure improvements isted b y the Planning Board the district
should fully or partly fund, and alternative financing or revenue-raising
measures.” (§14-8 (b)) Also, all infrastructure improvements (not just
47%) must be for general benefit vs. benefit of one development. (See -
§14-3 (g) (1)) CTCAC has found no evidence that the Executive
performed a factual and legal analysis to confirm the validity of
infrastructure items proposed for inclusion in the District.



County Executive Fiscal Report (§14- 8) —
October 17 2002

“In March 2002, the County hired an independent financial advisor (Public
Financial Management, Inc.) to assist in the review of the financial
feasibility of the proposed district. This report reflects analysis by the
advisor, its subcontractors, and County staff through a process that
included frequent consultation w1th Planning Board staff and the
developer

Note: Under §14-8 (a), the Executive Is required to estimate the cost of
- each infrastructure improvement and compare the estimates to those
provided by the applicant. In his Town Center Report, the Executive
provides conclusory numbers. There is no evidence of analysis of costs for
individual items. There is no substantiation of alleged cost increases or
other adjustments made by the Executive to the applicant’s estimates.
Without the full report by Public Financial Management, Inc. (it does not
appear to have been provided to the Council) there is no public
substantiation of individual items reviewed or conclusions drawn. (It is
notable that the Executive’s review, despite various adjustments,
ultimately provides for the $17M total as originally requested by the

applicant,) .



County Executive Fiscal Report (§14 8) -
October 17,2002

« | Note: In general, the requirements for Executive recommendation

- under §14-8 implicitly include legal assessment of the validity of the
daistrict itself and also each specific infrastructure improvement to
be included. Nowhere in the report is there an analysis of the legal
validity of inclusion of any of the infrastructure items, despite the
fact that the Executive was notified by the Planning Board (in letter
from Planning Board to Executive) that the basic definition of what
infrastructure improvements are includable in the District had to be
broadened to legitimize the Town Center Development District.

LBV N
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County Council Resolution #15-87
(Second Resolution)ﬂ_ﬂ{_‘_“\,_\_M

Resolution introduced October 29, 2002
Resolution adopted March 4, 2003

Issues: |
. Requirements under Chapter 14, Section 14-9 (b) were not met:

=  First homeowners moved into Town Center November 2001 (at least 75
had settled in Town Center by December 10, 2002), yet no homeowners
were notified by Council of the hearing for the 2" resolution.

«  Appropriate notification was not given to residents/owners by mail
(residents did not receive notification and, hence, no information relative
to proposed resolution or to estimated rate for tax, assessment, fee or
charge to fund infrastructure improvements for the district, as required).

" The resolution to approve the Town Center development district was a
“proposed action” (under §20A-1 (f)(2)) that required approval by 80% of
owners of real property and 80% of owners of assessed valuation of real
property, particularly in light of the material change in land ownership in the
2-1/2 years between the petition resolution (September 26 2000) and the
creation resolution (March 4, 2003).

Note: Because the 27 resolution is both substantively and procedura//y
invalid, the Council cannot proceed to the 39 resolution.
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Development District Actlwty 2005

:October 10, 2005 Memorandum from Michael Faden to MFP
Committee

"...attorneys Jack Orrick and Steve Kaufman are expected to attend
this update session.”

"The legislative amendments discussed in the memo on ©5-8 from
Mr. Orrick and Mr. Kaufman have not all been endorsed by either
Executive branch or Council staff, but are included to give this
Committee a forecast of potential issues when amendments to the
development district law come before you.” {(p. 1)

Note: It is alarming to read that amendments to Chapter 14 are being

proposed at such a late date in the district approval process. It is equally

alarming that, although developer-initiated amendments “have not all
been endorsed, ” they are still considered “a forecast” of what will indeed
come before the Council. -

)



Development District ACtIVlty—2005

E#October 3, 2005 Memorandum from John Orrick and Stephen Kaufman to
Michael Faden (attachment to memorandum to MFP)

“Elimination of Initial Public Hearing by Law Unless Specifically Requested”

“Technical Corrections. Several provisions of current Ch. 14 need to be
amended to clarify or remove language which does not reflect current County
policy or established law with respect to the funding of infrastructure through
the development districts.”

Notes: Elimination of the initial public hearing is consistent with the
points CTCAC makes about Development Districts that post-date
approval of plans. It serves little purpose to conduct a hearing prior to
knowing what the "proposed action” will be in accordance with Chapter
204 and prior to reqguired action under §14-7 and §14-8 (P/ann/ng Board
and Executive review).

Relative to unspecified "Technical Corrections,” it is apparent that there
remains a direct confiict with the Clarksburg de velopment districts and
the infrastructure improvement limitations in §14-3 (g) (1) & (2). CTCAC
questions whether reference to “Technical Corrections” to "clarify or
remove language” is a “forecast” of an amendment to this section in an
attempt to validate inclusion of infrastructure improvements which would
otherwise clearly remain the responsibility of the developer under

Chapters 50 & 59. o



Actions Relative to Other

CIarksburg Development D|str|cts

R e e A e P S O B O T R I L L L S A G e P o S e
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Other Clarksburg Development Districts

Petitions for both Clarksburg Skylark and Clarksburg Village development
districts have been filed and first resolutions have been passed by the
Council. (No development district has actually been created for either
project.)

. Both projects have received subdivision approvals (including Site Plans)
designating associated developer-funded infrastructure improvement

obligations.

- Infrastructure improvements for these proposed development districts
are estimated at $50 Million ($49,560,645 petitioned for Clarksburg
Village and Clarksburg Skylark combined district)

n Note: Total obligation including all Clarksburg Development districts

petitioned/created = W
. éé/ 56 0/ bYs".




Summary

L6"1
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Summary

. Obligations imposed on the developer through Board-approved

conditions are evident, as is the reason for imposing such conditions:
fulfillment of the Master Plan staging requirements; fulfillment of APFO
requirements under §50-35 (k); fulfillment of general requirements under
Chapter 50; and fulfillment of additional requirements for optional

method development under Chapter 59.

A development district cannot be applied to a development that has
already received approval based on associated developer-funded
infrastructure improvement obligations. If no development district was
implemented at the time of approval, in accordance with Master Plan
requirements, then the absence of a development district at the time of
approval signifies that an “alternative method of financing” — i.e.
developer obligation — was the basis for approval.

Conditions imposed at subdivision approvals required developer provision
of infrastructure improvements. Fulfillment of these requirements was .
never explicitly or implicitly contingent upon creation of Development
Districts for developer reimbursement of such requirements.

Ot




\Even when a development /s eligible for development district creation,

~ Chapter 14 establishes that development districts are not to be utilized to

fund a developer’s infrastructure obligations §14-3 (g) (1) & (2).

Implementation of a development district cannot be legitimized merely
by adding non-project-specific facilities to the project-specific, developer-
obligated facilities being improperly proposed for a development district.

Council has no legal authority (via the development district mechanism or
otherwise) to override approval conditions imposed on the developer in
Planning Board opinions (Planning Board has exclusive jurisdiction over
subdivisions under the Regional District Act — Art. 28, §§7-111, 7-115, 7-
116, Md. Code Ann.).

Apart from all apparent reasons why a development district could not
even be lawfully proposed or implemented for Clarksburg Town Center,
Clarksburg Village, or Clarksburg Skylark, the County Council would still
be required to comply with Chapters 20-A and 14 in creating any such
districts. Council’s prior actions relative to Clarksburg development
districts are inconsistent with both the State and County Development
District enabling legislation. Council’s failure to adhere to procedural

- requirements under Chapter 14 renders the Town Center District legally
insufficient on that basis alone. |
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Summary — Call to Actlon |

Moving forward .Wl'f/? Clarksburg Development Districts would uniawiully

transfer to the public greater than $60 Million in private infrastructure
improvement obligations. To remedy this situation, the following action must
be taken: | | |

Dissolution of current resolutions for Clarksburg Development Districts
(Clarksburg Town Center, Clarksburg Village, and Clarksburg Skylark),
and removal from the CIP of all Clarksburg Development District entries.

Thorough, independent investigation and fact-finding to verify and
publicly report on development district implementation.

Commitment by the County to ensuring enforcement of existing

~infrastructure improvement obligations as previously approved by the

Planning Board.

Full review and amendment to, if not repeal of, Chapter 14 (Requires
re-evaluation of the purposes of Development Districts in general and
intended applications to avoid conflict with Chapters 50 & 59 and the
Planning Board'’s authority.)



Document 2

Clarksburg Development Districts:
An Advisory Report

Presented by
The Clarksburg Development District Advisory Committee

March 21, 2007



Executive Summary

The historic town of Clarksburg is growing at a tremendous rate and will quickly reach
an end-state populace of approximately 40,000. This amounts to nearly a 4000%
increase in a short time. This growth was targeted and planned by Montgomery County
under the guidance of Maryland’s Planning Act of 1992 and Montgomery County’s
General Plan to develop Clarksburg as the final employment and residential center along
1-270 and provide a suitable transition between higher-density development further south
and more rural areas to the north of Clarksburg. The Planning Act affirmed the need to
conserve environmental resources; protect resource areas; direct rural growth to existing
population centers; and to address funding mechanisms in order to achieve its objectives.

The 1994 Clarksburg Master Plan was created to allow huge increases in density and
population while protecting existing resources in response to the Planning Act, the
General Plan, and the existing community of Clarksburg. The Master Plan addressed the
need to conserve environmental resources, maintain water quality, and limit the overall
impact of new development through staged, carefully detailed and orchestrated
development of the “new transit- and pedestrian-oriented town” which would spring from
the farmlands of northern Montgomery County. Each portion of the new town was
placed into a stage within the Master Plan; each stage had requirements to be met before
it could open and begin to develop.

Throughout the Master Planning process, it was stated that development in Clarksburg
should not be allowed to proceed unless there was financing available first. This clearly
did not happen, and indeed, other issues have now arisen in Clarksburg as detailed in
other sections of this report. The County bears no small part of responsibility for those
"other issues” - and now expects the same homeowners directly affected by those issues
to pay not only for the privilege of enduring those mistakes (through the development
districts) but also — in Clarksburg Town Center - for the ongoing maintenance and
upkeep of the main gathering civic space for the town of Clarksburg (through increased
HOA fees). The County has further burdened the Clarksburg Town Center homeowners
with the cost of some of the items listed in the Compliance Plan presented to the
Planning Board, which is clearly in conflict of applying penalties against developers for
their noncompliance with County regulations and undermines the Planning Board’s
authority.

Infrastructure and civic spaces play a pivotal role in the development of any town,
providing the skeleton which shapes the place and the quality of life that residents will
experience. When a town is artificially grown, these play a particularly crucial role, as is
the case with Clarksburg. The appropriate shape of infrastructure and civic spaces, and
the overall town patterns of development are addressed in 8 of the 10 overall guiding
policies in the Clarksburg Master Plan. Staging of development was considered so
crucial that it was made Policy #10: development be staged to address fiscal concerns
and 10 be responsive to community building and environmental protection objectives.



Financial concerns continue to dominate development discussion in Clarksburg for the
developers, the County, and most importantly the residents, who arguably occupy two
roles (that of County Taxpayer and that of homeowner directly affected by development).
To meet the huge projected costs of future development in Clarksburg, akernative
financing vehicles were discussed in the Master Plan. The vehicles could inchide
developer contributions, land dedication, excise taxes, impact taxes, and development
district payments, among other choices. Due to the need for alternate financing vehicles
and the need to rezone properties to significantly increased density (and therefore
higher-profit developments), there was a correspondingly higher expectation of
developer cost-participation than had been the case previously in Montgomery County.
The need for completion of the infrastructure before or concurrent with development was
indispensable: without it, and without financing for it, new residential development {and
particularly higher-density residential development) was proscribed.

Development Districts have been advanced by developers as the prescribed vehicle to
meet the alternate financing requirement outlined in the Master Plan. However, the
Master Plan noted:

They are not intended, however, as a financing mechanism for
infrastructure improvements that are considered the responsibility of a
single developer under the Planning Board’s site plan and adequate
JSacilities requirements. (204)

All new subdivisions in Clarksburg have been subject to the Adequate Public Facilities
Ordinance and the Adequate Growth Policy, as well as applicable Montgomery County
Code (Chapters 50 and 14 particularly). As a condition of approval, the Montgomery
County Planning Board imposed additional infrastructure and land dedication
requirements on the developers of Clarksburg Town Center, Clarksburg Village, and
Arora Hills (Greenway Village). These requirements were set forth, detailed, and
expected of developers independent of any prescribed financing vehicle. However, it is
clear, from the subdivision code to the Master Plan, that any alternative financing
vehicles (including development districts) were to have been secured prior to any
development approvals. It is therefore indicative by inference that whatever alternatives
were in place at the time of application and approval were acceptable not only to the
Planning Board and County Council, but also to the developers who came forward.

The proposal of development districts to fully fund — and therefore reimburse — the
developers for required infrastructure items detailed as a condition of development
approval in Clarksburg is incredible. It amounts to a shifting to private citizens of
developer obligations, obligations which were accepted willingly as a prerequisite of
development approval. This is questionable under Montgomery County code. The
particular manner in which this shift has been attempted in Clarksburg is beyond belief]
and shouid not be tolerated or condoned by any County official or agency.
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1.0 Introduction

Montgomery County designated Clarksburg the “last frontier” of development along the
1-270 corridor with the intent to grow a corridor enclave roughly the size of Rockville.
Clarksburg is a 250-year-old town that was still composed primarily of farmland and
rural homesteads as recently as 2003.

Existing infrastructure and public facilities are completely inadequate to meet the needs
of this new "transit- and pedestrian-oriented" town. From the planning and workgroup
sessions for the 1994 Clarksburg Master Plan until now, the Clarksburg community at-
large has voiced concern regarding funding equity, the timing, and the cost of adequate
infrastructure and has consistently maintained the need to avoid "undue tax burden" on
any Clarksburg citizens.

Development Districts have been proposed by developers as a solution to the question of
funding civic and infrastructure needs created by such tremendous growth. However, as
ccurrently proposed, development districts place little or no financial burden on those who
will profit most from the development and corresponding growth of Clarksburg; rather
they place it fully on the citizens who made that development viable.

1.1.  Group Charge

The Clarksburg Development District Advisory Council (CDDAC) is composed of
Clarksburg residents and was formed to review existing Development District legislation
and application of that legislation in Clarksburg and provide recommendations on
implementation to the County Executive. The full charge of the Committee is attached in
Appendix A.

L2  Group Representation

The Clarksburg Development District Advisory Committee is composed of residents
representing each of the three proposed districts — Arora Hills {(Greenway Village);
Clarksburg Town Center; and Clarksburg Village. County officials from various
agencies participated in group meetings on an as-needed basis. While the group
repeatedly expressed the desire to meet with County Council members, the opportunity
was not made available to this advisory committee.

Clarksburg homeowners who were appointed to the committee by the County Executive
include Amie Bryson, Lynn Fantle, Greg Fioravanti, Jorge Hernandez-Fujigaki,
Elizabeth Forrest, Dave McDermott, Julie Neafach, and Susan Schottland.

County employees who were of particular assistance were Jennifer Russel, Clarksburg
Ombudsman; Catherine Matthews, Director, Upcounty Government Center; Sue
Edwards, [-270 Corridor Team Leader, Community-Based Planning, Jennifer Barrett and
Michael Coveyou, Department of Finance; and Scott Reilly, Assistant Chief
Administrative Officer.



2.0 Development District Issues

2.1 History of Development District Concept in Clarksburg

Prior to the adoption of the 1994 Clarksburg Master Plan, the Office of Planning
Implementation analyzed the potential fiscal impact of development in Clarksburg and
provided the County Executive with

information designed to help the Planning Board, the Executive, and the Council
decide how the master plan should be implemented and specifically, whether the
master plan should include a staging element, and what type it should be

in order that the Executive might evaluate issues associated with plan implementation, as
required by the Regional District Act.! Primary among the findings was the need to
address the source, timing and nature of monies for necessary infrastructure or, in their
absence, the shape development should and would be allowed to assume. While it was
assurned that “in general, these projects are expected to be bond-funded using County
General Obligation Bonds,”” there was also recognition that the Master Plan as
envisioned would require re-zoning “throughout” the planning area to facilitate the
higher densities and mixed-use that was desired in order to successfully blend the
existing historic Clarksburg with the new development by creating a small-town scale
(rather than traditional suburban), look, and feel to the newer areas.

Two options were discussed: the aim was to allow the proposed higher-density projects
to go forward if revenue sources were available; absent the funding, “only limited areas”
were to be allowed to rezone into higher (more profitable) densities, in order to limit the
possibility of “fiscal competition with other areas of the County,” to avoid magnification
of the strains of an artificially imposed explosive growth rate. Possible revenue sources
to fund the “gap” between the cost of necessary infrastructure and the projected available
funding included Construction Excise Taxes; Impact Taxes; a development district
payment; and from property and income taxes from the new developments. The average
single-family detached home was projected to be valued below $300,000; townhouses
were projected to be priced lower than $200,000. Corresponding revenue projections
were thus significantly lower than those realized today, with even condominiums
typically priced and assessed above $200,000.

' Fiscal Impact Analysis: Clarksburg Master Plan and Special Study Area, Montgomery County
Government Office of Planning Implementation, July 1993, p.6-7.

* Fiscal Impact Analysis: Clarksburg Master Plan and Special Study Area, Montgomery County
Government Office of Planning Implementation, July 1993, p. 9.
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© 2.2 Status of Development District Enabling Legislation

Legislation pertaining to development districts is present at both the State (Chapter 20A)
and County (Chapter 14) levels. State Chapter 20A-1 (f) reads:

(1) Before the creation of a new development district established to finance special
obligation debt under this section, the County Council shall provide public notice of the
creation of the proposed district by advertisement in at least two newspapers of general
circulation in the County and at least one public hearing.

(2) A new development district may not be created to finance special obligation debt
under this section unless the proposed action is approved by:

(1) at least 80% of the owners of the real property
located within the proposed development district, treating
multiple owners of a single parcel as one owner and
treating a single owner of multiple parcels as one owner;

and

(ii) the owners of at least 80% of the assessed
valuation of the real property located within the proposed
development district

No development district in Clarksburg has complied with these requirements. In the case
of Town Center, extant owners of real property in CTC during October 2002 — March
2003 were not properly notified, did not join the petition to create a development district,
and in no way gave implicit or explicit approval of the district. Chapter 20A-1 (k)
continues:

This section does not prohibit the County or the
Montgomery County Planning Board from obtaining from
developers appropriate infrastructure contributions to
support proposed development as allowed by law in
addition to those financed under this section.

The Planning Board has the ability and authority to impose infrastructure requirements
independent of development district financing at the time of proposal or approval — and
the Board distinctly did so when approving development in Clarksburg. No preliminary
plan or other approvals in Clarksburg make reference to the particular necessity of
development district placement for any reason whatsoever. Further, “appropriate
infrastructure contributions to support proposed development” connotes a requisite
financial contribution on the part of a developer as a consequence of the ability to fully
utilize land for profit in Montgomery County.

Development Districts are additionally governed in Montgomery County by Chapter 14,
which is clearly based on the state statute.



§14-6 First Council Resolution

(@) If a petition signed by at least 80 percent of the owners of real property and the
owners of at least 80 percent in value of the real property, as shown by the latest
assessment rolls, located in a proposed development district, is filed with the County
Council, the Council must hold a public hearing after at least 15 days notice in two
newspapers of general circulation in the County . . .

() The adoption of a resolution under this Section does not:

(1) obligate the Council to create a development district; or
(2} limit a district to the area described in the resolution

§14-7 Planning Board Review; Compliance with Adequate Public Facilities and
Annual Growth Policy Requirements

(a) After the Council has adopted a resolution under Section 14-6, one or more owners of
land located in the proposed district may submit an application Jor provisional adequate
public facilities approval, covering the entire districl, to the Planning Board. The
application must:

(1) explain how each development located in the proposed
district will comply with all applicable zoning and
subdivision requirements, including any action necessary
under Section 50-35(k);

(2) identify any infrastructure improvements necessary to
satisfy the Annual Growth Policy’s adequate public
Jacilities requirements for a development district; and

(3) estimate the cost to provide each such improvement

(c) In the aggregate, the applications approved must commit the applicant to produce
(through funding of the proposed development district or otherwise) the infrastructure
improvements needed to meet the applicants’ adequate public facility requirements in the
proposed district and any added requirements which apply to an applicant under the
Annual Growth Policy.

§14-9 Second Council Resolution

(c)If the Council intends to use special obligation debt to finance the district, and the
district was initiated by the Council under subsection 14-6 (b), before the Council adopts
a resolution under this Section, the Council must receive a petition signed by at least 80
percent of the owners of real property and the owners of at least 80 percent in value of
the real property, as shown on the latest assessment rolls, located in the proposed district
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It is clear throughout Chapter 14 that the intent is to initiate development district creation
early in the development process, prior to any plan approvals. Following the logical
sequence delineated in Chapter 14 would create no duplicate APFO or AGP approvals;
the requirements for approval (developer obligations) would be set clearly by the
Planning Board apart from those obligations to be paid by the residents of a district.

Absent district creation prior to early plan approvals, the practical effect is to shift
developer obligations from private developers to individual homeowners. It is further
clear that issues may be created during the lag between district initiation and creation
unless the initial applicant has taken, and will take no action to initiate the sale or transfer
of land to builders or homeowners between first and second resolution.

Under Chapter 14, the Council and the Montgomery Planning Board are intended to work
in concert during the initiation, creation and placement of a development district. There

1s no possible manner in which that can occur if the Council and the Board intend the
same costs and obligations to be borne by different parties. Further, it is not credible that
the Planning Board would impose few or no financial obligations for infrastructure
improvements upon a developer, but instead shift them wholly to private citizens.

Clarksburg Town Center:

On September 26, 2000, the County Council adopted Resolution 14-648 (the first
resolution), under §14-6(b) stating the intent to create a development district in
Clarksburg Town Center. A petition was filed with the signature of the only owner of
real property at that time, the developer. It is important to note that this resolution did
not create, nor did it obligate the County Council to impose, a development district for
Town Center.

On March 22, 2001, the Chairman of the Montgomery County Planning Board found that
the district proposed for Town Center met AGP and APFO requirements and conditioned
approval of the proposed district as follows:

1. Amend Chapter 14-3(g)(2), if necessary, to allow for
improvements to be the responsibility of a single developer
50 long as the proposed improvements serve a greater
public benefit than a single development.

2. Proposed improvements to be included in the
Development District should serve in the regional area, not
Just the residents of a single development.

The concern of the Planning Board regarding single-development benefit has been
consistently that infrastructure items included in a development district must serve the
greater public good and not be the responsibility of a single developer. Chapter 14 was
not modified as recommended to allow Board approval of the district.

On October 29, 2002, Resolution 15-87 (Clarksburg Town Center Development District
second resolution) was introduced into the County Council. This resolution created the
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CTC Development District upon approval, in March, 2003. Per §14-9, a petition signed
by at least 80% of the owners of real property, as shown on the latest assessment rolls,
should have been received. No property owner other than Terrabrook joined this
petition; Terrabrook did not comprise 80% of the owners at that time.

Clarksburg Village/Arora Hills:

Clarksburg Village and Clarksburg Skylark (Arora Hills) developers petitioned the
Council jointly to include their properties in a development district in July 2001.
Resolution 14-1009, adopted October 2, 2001, authorized the intent to create a
Development District in the Newcut Road area of Clarksburg as specified by the petitions
filed with the Council on July 17, 2001. The Council stated the intent at that time to
jointly consider the petitions jointly.

Clarksburg Village and Arora Hills properties have been further encumbered by a
“private infrastructure district” discussed later in this report.

2.3 Master Plan Staging

The Master Planning process revealed a strong desire within both the County and
community to control the impact of development on the existing community, especially
regarding environmental and traffic issues. The environmental impact was of particular
gravity, as most of Clarksburg was then, as now, served by well and septic systems. The
adopted 1994 Master Plan strongly emphasized the need to minimize the impact of
planned future development on Clarksburg by designating a phased development plan in
the form of staging areas. Each stage would be “triggered” by the completion of a
sequence of particular events, detailed and specific to each stage, called “staging
triggers.” Until the triggers were all met, the stage was not initiated, or open.

Development in Clarksburg Town Center, Arora Hills, and Clarksburg Village was
triggered by compliance with the specific staging triggers detailed in the Master Plan,’
and was allowed to move forward only once all Implementing Mechanisms were in
place. Unlike other County master plans, the 1994 Clarksburg plan specifically set itself
apart, relying on AGP, APFO, zoning code, and financing mechanisms for enforcement
of its vision rather than seeking incremental rezoning of large parcels.

After a stage has been triggered, individual developments within that stage can
proceed once public agencies and the developer have complied with all of that
stage’s implementing mechamsms and the traditional regulatory requirements

of that property’s zoning.’

* “All staging triggers must be met to initiate this stage of development,” Table 19-20, p. 195-196.
* Clarksburg Master Plan and Hyattstown Special Study Area, June 1994, p. 193.
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Among the stages’ available financial implementation mechanisms, development districts
are only one possible alternative, however, all financing — including Development
District funding — was required under the Master Plan to be implemented before any
development in Stage Two or Three could be initiated. Absent a Development District,
development could proceed using "alternative infrastructure financing mechanisms"
which might include developer funding, County funds, or other fees or taxes, such as
impact taxes or construction excise taxes, assessed at the time of building permit.

After each stage triggered but before progressing further to approvals,® each development
within that stage was required to:

1) Meet all regulatory requirements of the applicable zone

2) Comply with existing Annual Growth Policy )

3) Meet Adequate Public Facilities Ordinance

4) Achieved the implementation of necessary financial mechanisms

2.3.1 Triggers and Implementation

To initiate a stage, the Clarksburg Master Plan required that either State or
County enabling legislation for development districts or alternative
infrastructure financing mechanisms be in place. These “triggers” would
open a portion of Clarksburg to potential development. All triggers were
required to have been met before any development could potentially begin
(in any form) within a given stage.

After the staging triggers had been met, the Master Plan provided for
implementation mechanisms. These mechanisms took the form of
requirements to be met before approvals could be issued. Implementation®
of financing mechanisms was required before development could proceed
within either Stage Two or Stage Three.

No development in Stage Two or Stage Three has met all requirements for
staging triggers and implementation mechanisms.

2.4 Disclosure

Disclosure to home buyers within the three existing Development District areas presents
numerous ethical and legal compliance issues. The method of disclosure of the
Development District to prospective homeowners varied widely and was dependent upon
type and time frame of home purchase (from a builder or as a resale; before or after the
passage of first or second resolution).

‘c larksburg Master Plan and Hyatistown Special Study Area, June 1994, p. 195-196,

6 Implementation of a development district would be the passing of a third resolution and issuance of the related
bonds; the reason for this requirement was, again, to avoid overburdening either the taxpayers or the community
during development.
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Clarksburg Town Center

In the Clarksburg Town Center Development District, the earliest purchasers received no
notice or disclosure regarding a Development District; they moved into Town Center a
full year or more before Council resolution 15-87 creating the district was adopted.
Approximately 100 families had moved into Town Center before the resolution was
passed by Council in 2003. Clarksburg Town Center is designated as a Stage Two
property in the 1994 Master Plan, which carries an explicit requirement that any
financing, including a development district or any alternative financing, be implemented
prior to any development. The Town Center Project Plan (1997} asserts compliance
with the specific Master Plan requirements regarding staging, although clearly the
requirements were not met. )

Some later disclosures to buyers noted that the development was ‘proposed’ to be located
within a special taxing district which ‘may’ be created. Resale home buyers did not
receive even this minimal information. In many cases, disclosure was reported by
residents as misrepresented and misleading. Initial purchasers of Clarksburg Town
Center properties after August 2003 received more extensive disclosure documentation,
however, some of these listed "TBD' as the amount of tax; resale buyers continue to lack
adequate disclosure and as late as December 2006 were receiving no disclosure
whatsoever about the existence of a Development District. This is particularly disturbing
for those home buyers who purchased at the upper edge of their budgetary constraints
and are now faced with potential tax ranging from a low of $1300 to a high of nearly
$3000 on top of ever-increasing state property taxes, with the likelihood of that tax
increasing at a rate of 2% per annum.

Clarksburg Village and Arora Hills (Greenway Village)

In the Arora Hills and Clarksburg Village Development Districts, disclosure from
builders was not made to prospective home buyers when the initial contract was signed,
but rather at closing or afterward. Disclosure took the form of verbal notice and an
annexed document. The annexed document contained a legal notice that a Development
District had been petitioned for by the developers, although additional information was
minimal and misleading. In Arora Hills, the amount to be assessed to homeowners was
listed as an annual tax amount ‘TBD’, with an annual assessment typically falling
between the amounts of $900-$1200 (which gave the impression to homeowners under
that this amount was capped at $1200). During one of the CDDAC meetings with the
developer, the potential amount was quoted as significantly higher — capped at $1500
annually with potential for increase by a further 2% each year.

Disclosures again varied widely — builders used different agreements in different
neighborhoods at different times. While the wide variety of disclosures used may have
constituted ‘legal’ disclosure, practical or fair disclosure (at the time of contract signing,
with full financial and comparative disclosure) was not achieved by any builders or the
developer. It was nearly impossible for homeowners to be fully aware of their future
financial obligations without a close examination of the land records post-settlement,
wherein they would find the lien placed by the developer. Few homeowners were
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knowledgeable enough to seek out such information independently, and those who did
were confronted with a lien they knew little and could determine less about.

Financial Implications of Disclosure Issues

Important financial information (e.g., a specific amount of obligation) was rarely made to
homeowners, and is still lacking in most Clarksburg transactions. This issue arises from
poor implementation of development district law, inattention to the staging principles of
the Master Plan, inattention to development status in Clarksburg by the Council and
Planning Board staff, and the manner in which developers petitioned the County Council.
The lack of a known amount, early in the development and home buying processes, leads
to the potential for abuse of development district provisions by developers to cover costs
or add ‘hidden’ opportunities for profit at the home buyers' expense. The price of homes
located within potential development districts in Clarksburg are not now and never were
adjusted to be lower than comparable units located elsewhere in Clarksburg but outside a
potential development district.

This ‘blank check’ approach to fund infrastructure would have certainly dissuaded many
buyers if disclosure had been properly made -- and is likely to discourage future buyers
of resale homes in the development district areas. Given the nature and manner in which
disclosure was (not) made to homeowners, residents were not only properly notified, but
rather mislead, and not fully informed about the nature of Development Districts. The
late, undefined notice essentially assured that consumers would neither understand, nor
have time to properly understand, their obligations. This may lead some residents into
dire financial straits, because the additional obligation for a development district tax was
not included in any calculations during the home buying process. Furthermore, lack of
disclosure also potentially violates a variety of consumer protection laws.

There are further complaints about the disclosures used (past or present) in all three
Development Districts. While some do appear to provide adequate legal notice, none of
the disclosures provide any comprehensive information regarding the proposed districts.
There has been little, if any, discussion with prospective home buyers throughout
Clarksburg as to the nature of the districts. Several homeowners called the County
Finance Department to find out more information about the development district before
closing, but were unable to obtain any information beyond the nebulous mention
contained in their documents. As a result, one homeowner stated that “the Development
District was added to a list of things in my contract that I didn’t like [the amount of
information available about] but could nothing about, unless I was willing to walk away

. from buying a home that I wanted and had already invested considerable time and effort
to pursue."”

2.5 Private Infrastructure Option

In the Arora Hills and Clarksburg Village Development Districts, closing documentation
included an “annex” document notifying buyers of the proposed Development District.

In that document was a provision that should the Development District not be created, the
developer privately reserved the right to create a private taxation district in the same
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amount range. This was another issue ‘forced” on buyers due to the timing of the
disclosure, giving buyers no time to research validity or reasonably understand any
options available to them. Prospective homeowners were lead to believe that it was a
‘meaningless disclosure’ as they would be required to pay this fee/tax in any event.

Addition of the Intent to Create a Private Taxation District clause was not disclosed to
County officials until well after the annex document’s use had already begun by the
developer (at least 18 months later.) While seemingly under no explicit obligation to
inform the county of this particular clause, in fact this constitutes an "alternative
financing method" as mentioned in the Master Plan, and should have received the
approval of the County Council or MNCPPC to satisfy the requirements of a Stage Three
development (as Arora Hills and Clarksburg Village are). Further, inclusion of this
impacts the County financing methods and supports a pattern of behavior by developers —
why would this ‘clause’ be necessary, if developers expected approval of the
Development District and/or had sought its implementation as envisioned, well before
any development took place?

In a CDDAC meeting, David Flanagan, of Elm Street Development, the Clarksburg
Village developer, told members that the cost of their “general infrastructure” is already
in their contracts and that homeowners will pay him one way or another. He told
CDDAC members that residents can either pay for it through the Clarksburg Village
Development District (which is tax deductible) and he (the developer) would get more
money back; or they could pay for it in the form of a private bond which he would get,
which is not tax deductible, and he would receive a smaller repayment.

In the event that developers attempt to create ‘private tax districts’, it has been stated to
the Committee that Developers could issue liens against property titles. Based on
wording listed in disclosure statements, it is legally questionable whether this could be
enforced, but rather was used to gain homeowner ‘compliance’, and it appears to be an
‘insurance option’ for developers to secure as much profit and capital as possible.

The developers of Clarksburg Village and Arora Hills (Elm Street and Artery,
respectively) have created a situation where the residents of those areas are forced —
without full, open, and timely disclosure — to pay for additional infrastructure fees well in
excess of other County residents (including Clarksburg areas outside of districts, and
other County areas outside of Clarksburg) — and essentially with a ‘blank check’ at
settlement.

2.6 Intent of Development Districts

Development districts are seemingly intended to provide multiple benefits: to
developers, local government, and homeowners — by allowing the funding of
infrastructure improvements necessary for new residents and commercial districts in a
timely and transparent manner. County government and developers are said to benefit by
having a designated funding mechanism to finance necessary improvements, while
homeowners receive more ‘livable’ communities at time of move in (rather than waiting
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for improvements to ‘catch up’ after residents have moved in) and lower home prices as a
result.

Development districts as proposed in Clarksburg, do not fulfill either the objectives of
development district legislation or those of the Clarksburg Master Plan.

It is widely perceived that, instead of properly disclosing the Development Districts and
fees — and discounting home prices as a result — developers instead charged a premium
price for their homes, charging what the market would bear, then ‘hid’ the additional
infrastructure costs/fees until closing or after (as described in previous sections).

In Clarksburg, it is apparent that there has been little, if any, benefits to residents through
the use of alternative financing of any sort, mcluding Development Districts — instead, it
would appear to have the opposite effect on properties, particularly within the proposed
districts. Adding $1500+ annually to residents property tax bills for the next 26 years is
equivalent to increasing assessed home values by approximately $150,000 — and yet,
property values will drop because the tax burden is not equal throughout Clarksburg.
One resident in Clarksburg Town Center noted that “Why would anyone buy an NV
home in Town Center, if there is a Development District versus buying the same home in
Clarksburg Ridge, which is, literally, across the street and has no Development District
planned, so homeowners will pay substantially less in property taxes?”

2.7 Inequity of Neighborhood Financial Contribution: Utilization/Impact Taxes
versus Development Districts

The Clarksburg Planning area identifies approximately 18 new communities. In order to
receive approval to develop these parcels, the Planning Board required developers to
build “general infrastructure.” After the adoption of the Master Plan, the County
Council drafted and passed Chapter 14 as way to fund general infrastructure throughout
the County. In the absence of approved development districts, general impact taxes were
imposed and repeatedly increased in Clarksburg as a way to equalize the contributions
between communities that would be placed into development districts and those which
would not.

Under Chapter 14 of Montgomery County Code, a developer, neighborhoods of property
owners, or a builder can petition to place property into a development district. As of
August 2006, there are three developers that have filed these petitions in Clarksburg.

The developer for Clarksburg Town Center is awaiting the County Council’s third and
final approval of the petition process after which bonds can be issued. In Clarksburg
Village and Arora Hills, developers have reached first resolution, the intent to create the
Districts.

The method in which development districts are progressing in the Clarksburg area —
where some new communities are included in a district and other new developments
directly adjacent are not —~ has created an “us vs. them” climate wherein neighborhood
residents are comparing their additional contributions via development districts to
neighboring new communities where residents are not required to contribute. It is quite
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apparent that all communities will directly benefit from infrastructure improvements
currently scheduled to be completely funded via development districts by residents in
those districts. Construction of much of this “non-district” development may even have
been approved by the County, contingent upon the existence of ‘required’ infrastructure
that would be provided by other, larger communities within the proposed Development
Districts. Certainly, impact taxes were expected to contribute to the general infrastructure
for Clarksburg, yet the collection of such has been severely lacking.

It is apparent that neither the County Council nor Park and Planning took a holistic view
of Clarksburg when processing development documents and allowing petitions to be
brought forth for development districts. Impact taxes were expected to minimize some of
the discrepancy between communities and be correspondingly higher in non-district
communities; instead, they have magnified the level of inequity. It appears that the few
communities proposed to be within development district regimes are expected to fund the
majority of infrastructure improvements for the entire town of Clarksburg — despite the
reality that new development outside of the districts was equally contingent on
infrastructure being in place early in the development process.

Another example of financial mequity results when Clarksburg is compared to the rest of
Montgomery County. The development district concept, in conjunction with the
“Clarksburg surcharge” of transportation and school impact taxes, encourages residents
to ‘pick apart’ what they pay for versus what others receive from the County via regular
property taxes. Why are residents of Clarksburg targeted to pay additional impact
taxes/development district fees for building a school or a library well in excess of what
other County residents pay — when those other residents receive those services through
usual property taxes? Clarksburg residents continue to pay County property taxes at a
similar, if not higher rate, than their fellow County residents.

Correspondence between CDDAC members and County Council members has revealed
that there is an impression among members of the Council that the higher impact tax
(Clarksburg Surcharge) is a functional way for other developments in Clarksburg to pay
equitably. This is clearly not the case. Even allowing for an impact taxes refund to
homeowners in any created development districts, there would still be a larger financial
burden borne by the property in the district.

An analysis of impact tax burden vs. development district tax borne by a single-family
detached home shows the disparity. The transportation impact tax in Clarksburg (post
2004 revision) for a single family detached home was a one- time $8250 fee for all
permits issued, irrespective of development district status. The potential amount of a
Clarksburg Village development district fee of $1500 annually for 26 years which equals
an additional payout of $39,000 in taxes, without inclusion of the projected 2% annual
escalation. Subtracting any impact tax refund to the homeowner reduces this to $30,750
— 322,000 more than a Clarksburg resident not living in. A development district will pay
for a nearly identical new home.
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2.8 Requirements of Developer versus Community Desires

There is a gap between developer requirements ~ which are issued by the Planning Board
as a precondition for development and “additional amenities” desired by the community.
Developer requirements inchude infrastructure construction and improvements, such as
utilities and roads — not only within the community, but bordering, or even outside of the
community; these requirements might include land dedication or construction of
particular community amenities as well. It is important to note that while developers are
required to build infrastructure improvements as part of their approved plans, in
Clarksburg, “additional amenities” were often promised in an accelerated fashion. This
has not yet occurred in any higher-density development in Clarksburg; the pools and
community playground facilities (or lack thereof) have received particular attention in
the press due to this discrepancy. The lack of development district disclosure adds
immeasurably to the feelings of resentment and anger over missing community amenities
and infrastructure as a result.

One Arora Hills homeowner noted the option of choosing the exact same smgle family
home from the same builder in the Clarksburg Ridge development (located in Clarksburg
but not in an existing/proposed development district) for $10,000 less — but specifically
chose Arora Hills for the amenities, such as bike paths, that were to be inchided in the
community — without mention of a Development District or private tax district. When
adding cost of the Development District/private tax to the price of the home, simple math
determines the true cost of those ‘bike paths’ — assuming the later cap rate and no impact
tax refund of $1500 x 26 years = $39,000 in addition to the $10,000 price premium, for a
total of at least $49,000 per house.

In Clarksburg Town Center, residents who were misled by the developer and builders on
not only the nature and location but also disposition of some neighborhood amenities has
been well-documented. ‘Minor’ changes by the developer and County planning staff
made major differences to residents, some of whom had also (as the Arora Hills
homeowner above) chosen Town Center for the additional, accelerated amenities. Within
the community, this was widely viewed as a business practice designed to maximize the
number of lots that could be developed and sold for profit. The consistency with which
these types of issues occurred placed a portion of the citizens of Clarksburg in the
unenviable position of paying premium prices for communities that resembled the most
average suburban developments elsewhere in the County, and even higher prices than
their Clarksburg neighbors who had chosen properties outside of proposed districts.

2.9 Economic Impact

It 1s likely that final approval of the proposed development districts would have a
significant impact on the local economy. At a time when the local community is
attempting to attract and grow commercial and employment centers, millions of dollars
would be removed from the local economy and paid to non-local developers who had
already profited from the development of their land. It can be reasonably surmised that
additional disposable income in the pockets of Clarksburg residents would benefit local
businesses directly; the removal of those dollars from the area for nearly three decades
will stifle growth long-term.
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A rough estimate using an average assessment of $1200 per household in a development
district, multiplied by the approximate number of households in the proposed
Development Districts ~ 1300 in Arora Hills, 2300 in Clarksburg Village, and 1200 for
Clarksburg Town Center for a total of 4800 households, it can be concluded that the
amount of loss to the local economy would be at least $5,760,000 annually.

This amount would be removed from the income of local residents and unavailable to the
local economy while directly benefitting developers who had been relieved of their
financial obligations. Multiply this amount by 26 years, and the total impact of direct
taxes/fees can be estimated to be at least $149,760,000 over the lifetime of the districts.
This figure alone — which is exclusive of general taxes and other taxes/fees paid by
Clarksburg homeowners such as water/sewer improvement fees — would seem to bear
further examination by the County. There has been, to date, no public audit of the
proposed development district costs.

This situation is further exacerbated if private tax districts are allowed in some
communities. If this occurred, the monies paid by homeowners to developers would not
be tax deductible, therefore increasing the impact substantially.

There will be additional direct impacts as well. Several homeowners have expressed to
committee members that the Districts will create financial hardship for them — a hardship
they were not able to predict when buying their homes. Those homeowners who might
have financed with "interest only" or more exotic mortgages in order to afford the
premium prices charged for homes in a ‘hot” market are particularly vulnerable. The
additional burden will likely result in some homeowners being forced to either sell their
homes or face foreclosure, and others will simply sell — if they can — to avoid the
disproportionate tax burden. It is questionable that financial institutions would have
approved mortgages for some buyers had they been calculating eligibility inclusive of
development district taxes during the mortgage approval process. Mortgage calculations
inclusive of the district taxés have been impossible in Clarksburg to date as a result of the
districts’status.

2.10 Impact Fees and Multiple Taxation

Considerable confusion exists over the taxation structure being used to fund
infrastructure improvements at all levels: County, developer, and homeowner. In
addition to Development Districts, there are several other taxes and fees that Clarksburg
residents pay that ultimately result in multiple and duplicate tax/fee structures to pay the
cost of the same infrastructure improvements.

The impact tax is a one-time fee assessed against the builder as part of the permitting
process, which is then passed directly to residents in the price of the home. Impact taxes
are designated to be spent in the local area where the fees are collected (in other words,
funds received from Clarksburg should be spent in Clarksburg). Effective March 1,
2004, the law was revised to separate school impact taxes from transportation impact
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taxes; the law was also changed to charge Clarksburg residents a 50% surcharge over
other “general” new development in the County for both the school and transportation
impact taxes. The transportation impact tax for residents was set to range from $1500
per unit (for a multifamily-senior unit) to $8250 per unit (single family detached). These
taxes are intended to mitigate the “impact” of new development, and effectively should
be set high enough to cover the genuine impact to the County. However, application of
this tax appears to overlap with the stated purpose of the development districts, as each is
designated for local transportation improvements.

In order to offset this multiple taxation for the same service, by law, if a development
district is established then impact taxes within the development district are to be
refunded. However, this leads to a conflict between builders and the residents of any
development district as to the disposition of the refund. It is CDDAC’s belief that after
final approval of any development district refunds should be provided to current
property owners under the law. However, at least one CDDAC member has been told
that they are routinely given to builders, as they paid the initial fee. This disregards the
probability that such a tax was passed along to residents as part of the cost of a home.
This would provide a financial incentive — at taxpayer expense — for builders to press for
creation/establishment of districts under current County laws.

As noted previously, the surcharge in impact taxes alone, specifically in Clarksburg,
unfairly burdens Clarksburg residents. All residents (new or long-term) in other parts of
the County expect and receive the benefit of new libraries, roads/transportation projects
and schools — without Development Districts or higher impact taxes. Targeting
homeowners in one area of the County to shoulder this financial burden is unacceptable.

2.11 Transparency and Process Management/Stewardship

The funding mechanism and relationship between impact taxes and development districts
is not widely understand by citizens. The relationship between County-mandated
requirements for developers as prerequisite for development and developer responsibility
to County agencies and residents for those requirements is also confusing. The process
for notification and community input is notably flawed or disconnected from those
processes used by County offices and agencies as a result. The extensive and lengthy
time often spent in Clarksburg to place a development district seems to benefit not
developers, County or homeowners, but rather to exacerbate the situation. The situation
the average homeowner experiences in the proposed district areas is difficult to
understand and it has been nearly impossible to communicate any community concerns
to the right agency or representative in a timely fashion.

In order to be equitable and fair to all parties, the development district process needs to
first be complete before homeowners arrive in a proposed district; failing early
introduction, the process must include all property owners in an equitable and transparent
fashion. It must include full disclosure for residents and developers up front. Such
disclosure would not merely state that a district has been proposed, but also list the items
that are included in that district; further it must include the full amount that a homeowner
might expect to pay, annually and over the life of the district. Homeowners must have
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the information and ability to understand their full financial obligation before signing a
purchase contract. Comprehensive disclosure of this nature would not only allow
potential home buyers to completely understand and analyze their obligations, it would
also assure them that their tax dollars were being directed to projects that clearly benefit
the local community.

2.12 Change in Economic Conditions

When development district legislation was created in Montgomery County, the idea was
advanced that funding mechanisms were necessary to ensure new development would
‘pay for itself’. A variety of taxes and fees were under discussion in the county to meet
that end; development districts were thought to ensure that developers would pay for
promised infrastructure improvements in an accelerated manner. In addition to
development district taxes, impact fees and water/sewer private front-foot fees.

Montgomery County has recently experienced an unprecedented surge in housing prices.
Due to this economic upturn, it is certain that developers were able to charge builders a
higher amount per lot and that this amount was passed on to buyers. Depending upon the
date of initial acquisition for various tracts of land in the Clarksburg area, this surge
likely provided developers with a substantial profit per lot; the surge also likely served as
an economic incentive to maximize the number of units in any given development. The
County experienced a correspondingly large rise in income related to the surge of
property taxes due to increased property assessments (even though property taxes have
slightly decreased on a per-dollar-value percentage of assessed value). Development
districts in Clarksburg have not been reconsidered or modified in view of the new
economic circumstances; this would be an appropriate action for the Council to take
going forward in Clarksburg.

3.0 Improving the Development District Process

The members of CDDAC have come up with a number of ‘lessons learned’ that can be
applied not only to the existing/proposed development districts in Clarksburg, but also to
any future development districts elsewhere in the County. These are intended only as
starting point for future discussion.

3.1 Revisit the Law, Disclose Properly, Simplify

There seems to be no logical reason why all Clarksburg/County residents are not
expected to pay an equal, clear and fully-disclosed amount toward any County service or
infrastructure that is open to the public. Tax equity among all County residents is the
first and foremost item to consider. It is wrong to penalize any particular group of
residents for having had the misfortune to have chosen the ‘wrong’ neighborhood,
particularly when hard information is not readily available to the public.

Requirements for approval by the Planning Board placed on developers should be a
funding matter that is implicit upon developers; and that any resulting home costs should
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have be included up-front in the price of the home (as many homeowners in Clarksburg
believe was the case) or included in impact taxes — removing the need for a separate
funding mechanism which appears designed to maximize developer profit at the expense
of taxpayers. Any additional up-front cost (‘developer risk’) is simply a portion of the
cost of doing business. Developers approaching the Board for plan approval are aware of
County requirements before development begins; the costs and associated risks are
known in advance. Unfortunately for residents, development districts — particularly those
created post-plan approval - can lead to residents being taken advantage of, whether
intentionally or through benign neglect by County agencies.

CDDAC proposes that development district laws — in their current iteration and
implementation — simply do not work. The code which sanctions the districts needs to
either be completely reassessed and rewritten - or eliminated.

An important issue raised by citizens is that of political campaign contributions by
developers and their legal representatives to elected members of the County Council. It
is a matter of public record that some County Council members have received more than
half of their campaign contributions from those interests. This can create an environment
for collusive behavior at constituent expense - potentially allowing developers, builders
and their legal representatives to exert significant influence over members of the County
Council.

Due to conflict of interest, any elected official who has received significant funds from
developers or their legal representatives — or who otherwise has business interests with
them — should excuse him or herself from debate and voting on any development district
regulations.

Given the large number of outstanding issues relating to development districts and their
implementation in Clarksburg, it is suggested that all of the laws and implementation
processes be comprehensively reviewed or be completely overhauled to ensure equity
for all parties involved. Such a review would include revisiting all policies, procedure
for approvals of site plans for compliance with the applicable statues, and ensuring that
taxpayers are paying an equitable share of any infrastructure costs — in a fully disclosed
manner — along with the County and any developers. Any existing loopholes should be
closed to eliminate the temptation for developers to manipulate the development process
at taxpayer expense — part of the reason why these laws were enacted in the first place.

3.2  Inclusive Tax Zone/District to Replace Development Districts

Creation of a single, inclusive tax zone/district should have been used for all ‘new
development’ areas within Clarksburg, inclusive not only of the three proposed
development districts, but all areas of new development in Clarksburg. This would have
addressed the inherent inequity between large new communities and smaller new
communities adjacent or nearby.

3.3 Community Input

2-21
21-



Better and more extensive community input is needed throughout the process regarding
the mclusion of improvements/services in any development district. This would begin to
ensure that government and developers benefitting from development districts are
practicing ‘good stewardship’ of taxpayer dollars, and identify projects to be funded with
the agreement of the community.

3.4  Increase Transportation Impact Tax

While Clarksburg has an impact tax 50% higher than any other area in Montgomery
County — and this applies to both school and transportation impact taxes — the inclusion
of transportation projects being proposed within the development districts suggests that
impact taxes are not high enough to offset new development costs in the area. It is
suggested that the impact tax structure for Clarksburg be revisited to better meet these
costs.

3.5  Disposition of Impact Tax

The disposition of the impact tax in the event of final approval of a development district
is of great importance to taxpayers within the proposed districts. Although these taxes
were paid by builders, they were passed along to home buyers as part of the purchase
process. Any refund of impact taxes to developers or builders is unfair to residents for
two reasons: homeowners would pay a second tax (development district) for the same
infrastructure improvements that they had already paid for when purchasing their home
(impact tax in purchase price); any refund would create a windfall to builders at taxpayer
expense.

3.6  Reduce County Property Tax in Development Districts

County areas not included in development districts are not assessed ‘extra’ for school
building/construction, road improvements, or other County services provided; one
equitable solution is to deduct the amount of development district tax , it would be fair to
reduce the amount of County taxes paid in the development district areas equal to the
direct subsidy being provided to the County for the period of the development district’s
existence. It is noted that tax laws would need to be amended to provide this relief to
taxpayers.

3.7  Revisit and Enforce Developer/Builder Obligations
Poor disclosure or nondisclosure regarding development districts and premium upcharges
to homeowners in areas that may have been misrepresented by builders as containing

‘extra amenities’ indicate that the developer/builder community is obligated to at least
partiaily, if not fully, offset the costs of the development districts.
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Some improvements have been delayed or modified beyond any reasonable expectation,
creating hardship and long-term inconvenience in the community. Some projects have
‘started’, but not completed in a timely fashion. We propose that any laws currently tied
to the ‘starting’ of infrastructure projects be changed to the ‘completion’ of such projects
instead.

4.0 Additional Concerns
4.1  Private Infrastructure Company

One unresolved issue, in the case of Clarksburg Village and Arora Hills, is the ‘private
Development District’ clause that was inserted into homeowner contracts without the
knowledge or consent of appropriate County agencies. Developers should never be
allowed to create their own, private ‘tax districts’, and all applicable State and County
laws should be enforced to prevent developers/builders from doing so.

4.2  Potential for Litigation

It is possible that without resolution of the above issues — to the satisfaction of the
County, developers, and homeowners — that either developers, the County, or past and
present homeowners within the proposed Development District will feel that they have
no recourse but to pursue litigation. Litigation could include, but is certainly not limited
to: violation of consumer protection laws; violation of County and State subdivision and
development district laws; nondisclosure; disputes over amounts/location/ timeliness of
infrastructure and/or amenities either built or to be built; disposition of impact tax
refunds; equitable coliection of taxes, etc. It is of course desirable for all parties that the
above issues be resolved through discussion and negotiation.

4.3 Questionable Intent

If the Development District is functionally a "financing vehicle” for development, why
are only select Montgomery County taxpayers, and indeed, only select parts of
communities being asked to provide this? If the County taxpayers agree to assist
developers in some fashion, the burden is rightfully spread equally throughout the
county, as other obligations such as libraries, schools, roads, parks, etc. have been
traditionally distributed.

This is, simply put, a matter of equity to all Montgomery County taxpayers. It affects
especially those property owners who are longstanding county residents. These residents
comprise the majority in the proposed districts and are now faced with dramatically
increased tax payments. These residents have paid for infrastructure, schools, libraries,
parks, beautification, and other Countywide necessities constructed in other sections of
the County for many years. The present lack of equitable treatment for Clarksburg
homeowners due simply to the location of their homes is untenable. There is no viable
excuse regarding the location of the homes in new communities; plan approval and
subdivision approval each carry certain inherent and overt obligations that were placed
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on and agreed to by the developers long before any district was proposed. A direct
payment for reimbursement of financial and development obligations would be simply
additional profit for the developer, taken from the pockets of Montgomery County
citizens.
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5.0 Summary

The Clarksburg Master Plan was intended to provide a skeleton for development of the
new town as it grows to an end-state of 40,000 residents. Growth was planned by
Montgomery County to shape Clarksburg as the final employment and residential center
along 1-270 while meeting the needs of conservation and protection of the environment,
directed growth, and the funding and timing of development.

The Plan proposed deliberate stages for development of the town with the intent to
manage growth, maintain infrastructure and services, and minimize the environmental
impact where it was most crucial. Alternative financing was specifically required to be
in place before any development was allowed to proceed.

No Development District in Clarksburg has been implemented prior to the sale of homes;
no district has yet complied with the Master Plan staging requirements and been
implemented prior to Preliminary Plan; no Planning Board approvals in Clarksburg have
ever included a requirement for a2 Development District, and no findings of AGP or
APFO adequacy have been contingent upon a district. The approval of every developer’s
plans in Clarksburg has included requirements that were imposed on the developer
independent of any public financing; one plan approval indicated specific infrastructure
items that were allowed to be included in a district, but it was not mandatory, indicating
that the remaining infrastructure obligations belonged to the developer alone,

Of the proposed Development Districts in Clarksburg, one has reached second resolution,
in Clarksburg Town Center; two have reached first resolution, Clarksburg Village and
Clarksburg Skylark (Arora Hills). All districts either had or will have homeowners living
in the district before the district had been created under County law, yet no homeowner in
Clarksburg has approved or joined a petition to create a district. The time lag between
first and second resolution has created serious questions regarding the districts in
Clarksburg. '

Disclosure regarding the districts to prospective home buyers, perhaps as a consequence
of delayed creation/implementation, has been at best incorplete; at worst, it has been
non-existent. For property owners in Clarksburg Village and Arora Hills, there has been
a very disturbing addition of an ‘annex document’ regarding the Private Infrastructure
District the developer intends to create if the County does not provide Development
District reimbursement for items that were either required as a condition of approval or
required as a consequence of development.

Alternative financing in Clarksburg was never intended to supplant County contributions
to public improvements. Such financing, including Development Districts, was intended
to accelerate infrastructure and amenities that might otherwise be delayed; however, this
did not occur, and many residents see the imposition of a vehicle such as a Development
District as little more than a subsidy to the developers as a result. Further, the
inconsistent nature in which financial obligations would be imposed has created a
division in the community, an “us-versus-them” mentality.
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Properties within proposed districts have not experienced any tax relief in the form of
reduced tax assessments; rather, they generally pay higher taxes than those properties
located outside of proposed districts, even without the imposition of a Development
District tax. For some homeowners, the Development District tax would be a burden
heavy enough to force them to sell their homes and leave Clarksburg.

Development Districts as proposed in Clarksburg will shift the cost of developer
obligations from the developers’ pocketbooks to private citizens by releasing developers
from the full provision of roads, sewers, and land dedication as required for approval by
the Planning Board. The County must hold developers accountable to the requirements
imposed upon them by the Board and by the Council via zoning regulations. If the
County does not, the citizens of Clarksburg cannot reasonably be expected to bear those
obligations — they were never intended to be public, but rather a “payment” for the
privilege to develop land in Montgomery County.
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Appendix A — Group Charge

The Clarksburg Development District Advisory Committee was formed in June, 2006.

The charge of CDDAC includes the following:

The members of the Committee shall education themselves as to the
mechanics of the Development District concept. Such efforts shall
mclude, but not be limited to the history of the concept, the status of the
districts, the financial basis for establishment of same and actions taken to
date to initiate districts. Some effort should be taken to measure the level
of knowledge that current residents in all three pending districts have of
the concept.

The group shall review previously identified infrastructure projects for
Town Center and discuss with developer representatives proposed
infrastructure improvements to support Development Districts of
Clarksburg Village and Arora Hills. Input, in the form of
recommendations about improvements, as well as priorities desired by the
residents would be appropriate in this instance. Task force members will
be encouraged to seek such input from other community members.

The members of the Task Force will investigate and research, with the
assistance of appropriate staff, mechanisms utilized in the region and the
national development community for funding infrastructure
improvements. Benefits and risks will be evaluated with “Best Practices”
as the highlight of such an effort.

The Task Force shall seek input and reactions from other community
members within the three proposed districts to add to the fabric of their
knowledge, prior to making a recommendation to the County Executive
on the Development District concept.

The CDDAC will prepare a set of recommendations to convey to the
County Executive regarding appropriate next steps to take relative to the
implementation of Development Districts in all three areas (Clarksburg
Town Center, Arora Hills, Clarksburg Village).
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40) EAET JEFF'ERSQN" STREET

FAX: (A0)) 545.8103

E-MAIL BROWNBKNOPF-BROWN.COM

SUITE 206
ROCKVILLE, MARYLAND 208%0 WRITER'S DIREST DiaL
BDAVID W. BROWN (30[) 545-6100 1301} Bas-6105

March 16, 2007

Mz, Tim Firestine

Chief Administrative Officer
Montgomery County

101 Monroe Street, 2™ Floor
Rockyille, Maryland 20850

Dear Mr. Firestine:

I am writing on behalf of the Clarksburg Town Center Advisory Committee, Inc.
("*CTCAC™) to memorialize for you the conclusions reached in CTCAC’S recent
investigation of the appropriateness of utilizing development districts in Clarksburg,
These conclusions, and the factual and legal basis for them, were detailed by CTCAC
President Amy Presley to you, Jennifer Barrett and Jennifer Russell in a meeting on
Mareh 14, 2007, which I also attended. :

1. Under the Clatksburg Master Plan, creation of development districts (which
‘occurs with the passage of a second Council Resolution) in Clarksburg must
precede, not follow, preliminary plan approval. None of the three Clarksburg
development districts (Town Center, Village, and Skylatk) met this
requirement. : _

2. The Town Center development district as created, and most likely the other
two as proposed, envisions taxpayer financing of numerous infrastructure
items that do net meet the definition of “infrastructure improvement,” in
Chapter 14 of the County Code, §14-3(g). Only infrastructure meeting that
criteria may be included in a development district.

3. In a Council resolution creating a development district, any material
abrogation of the Chapter 14 infrastructure limitation on eligibility for
development district financing is

8.  inconsistent with the Planning Board’s exclusive jurisdiction over

subdivision approval, mandated by State law in the Regional District
Act;
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Mr. Tim Firestine

March 16, 2007

Page2

nconsistent with the ‘developer infrastructure obligations set forth in
preliminary plan approvals,

ipconsistent with §§50-27, 50-30, and 50-35(k) of the Subdivision

" Qrdinance; and

inconsistent with obligations imposed on optional. method  of
development under Chapter 59 of the Code, including §§59-10-C-3.1,
59.D-2.11, 59-D-2.12 and possibly others.

4. Resolution 15-87 includes infrastructure added by the County Execufive, in ‘
violation of §14-8 of the County Code. - ' S

The resolution creating the Town Center development district is procedurally
invalid because ‘

al

b.

the motice to residents required under §14-9(b) was not sent 10 all (if

" any) record property owners as shown on the latest tax assessment; and

the procedures followed to obtain property owper approval of the

‘creation of the development district violated State law, ie. §20A-1(H)(2)

of the Montgomery County Code.

The foregoing is a summary of the presentation in Wedpesday's meeting. I trust
that this letter, along with the more detailed information sbared in the presentation, will
be sufficient for yon to validate and act on the concerns raised by CTCAC. Specifically,
CTCAC expects that you will begin immediately to take pecessary actions to ensure

1.

thorough investigation and fact-finding to determine and publicly report on
the deyelopmgnt district situation; ‘

dissolution of current, legally insufficient, resolutions for Clarksburg
development districts;

enforcement of existing infrastructureé improvement obliéa‘dons as previously
approved by the Planning Board; and

coramitment to full evaluation of the fiture viability of Chapter 14 as a
development tool. '
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Mz. Tim Firestine
March 16, 2007
Page 3

" Please advise me of how you plan to proceed, and do not hesitate to call me or
Amy Presley directly if we can be of further assistance.

Sincerely yours,

S

David W. Brown .
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The Honorable Leon Rodriguez, Esquire, The Honorable Michael Faden, Esquire,
County Attorney Senior Legislative Attorney

The Honorable Mark Hansen, Esquire The Honorable Kathleen Boucher, Esquire
Deputy County Attorney County Council Attorney

Office of the County Attorney Montgomery County Council

101 Monroe Street 100 Maryland Avenue

Rockville, Maryland 20850 Rockville, Maryland 20850

Re:  Analysis and Response to Citizen Reports Regarding Use of Development Districts in
the Clarksburg Planning Area

Dear Lady and Gentlemen:

Regarding the above identified matter, this firm represents the Applicants currently seeking
final approval and implementation of the three identified Development Districts within the
Clarksburg Planning Area. In connection therewith, please find enclosed for your review and
consideration a comprehensive analysis and response memorandum with executive summary
which addresses the issues raised by the two citizen reports recently submitted to the County
regarding the use and implementation of Development Districts in Clarksburg. Also enclosed
are a number of appendices in support of the main response memorandum. The first three
appendices (A, B and C) describe the detailed histories of both the enabling legislation and of
the Clarksburg Town Center, Clarksburg Skylark and Clarksburg Village Development District
Applications. The remaining appendices provide documentation and other supporting evidence
which we believe confirms without question, that all requirements set forth in both Chapter
20A and Chapter 14 of the Montgomery County Code regarding the approval process of the
subject Development Districts have been fully and completely complied with by the Appli-
cants, both branches of County Government and all reviewing agencies.

Specifically, the response memorandum addresses issues raised concerning the qualification
and inclusion of community-wide serving infrastructure as being appropriately identified and
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Mark Hanson, Esquire
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included for funding as part of the Development Districts in question, the public and trans-
parent nature of the implementing process that followed, and documents in detail, the provision
of notice to homeowners and other affected parties at every step of the Application process.

In closing, on behalf of our clients, this response memorandum is submitted in order to assist
with the review process that both the County Executive and County Council have asked your
respective offices to conduct, If after you have reviewed the material presented, there is a
requirement for further clarification or additional information concerning the matters discussed,
please contact us at your earliest convenience.

Very truly yours,

LINOWES AND BLOCHER LLP

W Z . Kacppa AP

Stephen Z. Kaufman

_ R. Orrick, J¥/

cc: Doug Delano
Martha Guy, Esquire
Sharon Koplan, Esquire
Laurie Ballenger
Hayes McCarty
David Carney
Dave Flanagan
Tom Marshall

L&B 812319v1/04063.0029
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RESPONSE MEMORANDUM

TO: Montgomery County Executive, and Montgomery County Council, and the
Office of the Montgomery County Attorney

DATE: May 24, 2007

RE: Response to Clarksburg Development District Citizens Advisory Committee
and Clarksburg Town Center Advisory Reports '

EXECUTIVE SUMMARY

This executive summary provides key points from the attached Response Memorandum
on issues raised in two reports released in March 2007, the report of the Clarksburg Develop-
ment District Advisory Committee (the “Advisory Report”) and the report of the Clarksburg
Town Center Advisory Committee (the “Residents’ Report™; collectively, the Advisory Report
and the Residents’ chort are referred to as the “Citizens’ Reports™), concerning the legallty of
Development Districts in Clarksburg, Montgomery County. The Response Memorandum \&BS
prepared on behalf of the three firms developing the three pending Clarksburg Dcvelopm_glt
Districts — Clarksburg Town Center, Clarksburg Village and Clarksburg Skylark. It prov:des:a
general response and overview of the County’s Development District laws and their i
relationship with the subdivision laws in Montgomery County. The Response Memorandum
addresses each of the points raised in opposition to the Clarksburg Development Districts b

Citizens’ Reports. Yy
W

Development Districts are a very useful tool within the County’s growth managerlﬁént ,

regulations to address the shortfall of funding for public infrastructure. The County Executive
has identified this need as one of the top priorities in his administration. Montgomery County
has utilized its development district law to create two development districts in Germantown, the
West Germantown Development District and the Kingsview Village Center Development Dis-
trict. The State of Maryland has authorized ten counties and all municipalities to authorize the
creation of “special taxing districts,” which have functioned very well as a means of financing
the construction of needed infrastructure.

Compared to other jurisdictions, the development district approval and financing rules
established by Chapters 14 and 20A of the Montgomery County Code make for a lengthy and
exacting process for developers. Chapters 14 and 20A, and the administrative policies developed
by the County in West Germantown and Kingsview, are designed to ensure that the County and
its citizenry receive the maximum benefits from any development district.
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In 1994, Clarksburg was a rural area of Montgomery County which was anticipated to see
significant population growth over the next twenty years. The Clarksburg Master Plan & Hyatts-
town Special Study Area, adopted in June 1994 (the “Master Plan) recognized the need for
supplementation of County revenues by developer funding and expressly identified the use of
development districts to help finance the needed infrastructure for Clarksburg because the
County simply did not have sufficient revenues to fund in a timely manner the necessary infra-
structure for new communities as it had done in the early years of the County’s growth.
Accordingly, developers seeking land use approvals for the development of large-scale planned
communities in Clarksburg embarked upon these projects with the expéctation that development
districts would be forthcoming.

The key points of interest detailed in the Response Memorandum are:

Chapter 14 and Chapter 20A of the Montgomery County Code, the County’s
Development District laws, are interrelated and complimentary to the County’s
Subdivision Regulations. Whereas the Development District laws authorize only
one of many methods of financing infrastructure, the Subdivision Regulations are
concerned with whether certain infrastructure is constructed, not how it is fin-
anced.

The Citizens’ Reports incorrectly state that any public infrastructure approved by
the Planning Board cannot later be financed by a development district. Their
arguments fail to recognize the legal relationship between the development
district creation process (financing) and the development review process (design
and construction). The development review process and the development district
creation process are substantively and procedurally interrelated. However, appli-
cable laws and regulations do not dictate a rigid, sequential approval process.

The Planning Board, while authorized to require that certain infrastructure be
installed prior to the issuance of building permits, is not authorized, and has no
authority, to dictate the manner in which infrastructure improvements are fin-
anced, either by the County or by a developer.

The “single-developer” provision of Section 14-3(g)(2) of the Montgomery
County Code does not preclude a single-developer district; it simply excludes
from a development district any infrastructure that is only useful to the residents
of a single subdivision. The infrastructure included in a development district
must be regional in nature—infrastructure that is useful to members of the public
beyond those residents of a single new subdivision. The term “infrastructure im-
provement” means the entire facility, road or other improvement that is regional
in nature, which must not be the sole responsibility of a single developer. All
infrastructure included in the Clarksburg Development Districts has been care-
fully selected by the County to comply with this requirement.
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o The 80% rule, requiring the approval of at least 80% of the landowners to petition
for the creation of a development district of Section 20A-1(f)(2) of the Mont-
gomery County Code, applies only at the time of the initial petition (the first
County Council resolution) for a developer-initiated development district. All
developers involved in the creation of development districts in Clarksburg com-
plied with this requirement.

e The notices required by Chapter 14, disclosing the intent to create development
districts, were utilized by the developers in each of the pending Clarksburg De-
velopment Districts. The notices given to home purchasers exceeded the require-
ments of Section 14-17, were reviewed by the County Finance Department and
the County’s independent Bond Counsel, and were separately executed and
acknowledged by each new home buyer at the time purchase confracts were
signed.

» Chapter 14 of the Montgomery County Code requires no fewer than two (2)
public hearings and no fewer than four (4) separate legislative actions taken by
the Montgomery County Council following the study and recommendations of
both of the Montgomery County Planning Board and the Montgomery County
Executive prior to the issuance of bonds to implement a development district.
This degree of governmental action provides considerable transparency and mul-
tiple opportunities for public participation in the development district process,
indeed more so than any other Maryland jurisdiction provides.

» The right to impose private water and sewer charges, home owners association
fees, and charges associated with the construction and installation of various types
of infrastructure improvements, for example, roads, sidewalks, open space and
recreational areas (“Private Infrastructure Charges”), is well-established in real
property law, case law and statutory law in the State of Maryland. Case law in
Maryland supports the principle that covenants to pay money often run with the
land (apply to all subsequent purchasers of the property), including covenants for
the payment of money associated with a developer’s cost for the installation of
certain streets and utilities.

e Section 52-54 of the Montgomery County Code provides for the refund of a
development impact tax to “any person who has paid” it when a development
district is implemented and encumbers the property. The plain meaning of the
statutory language dictates that the person or entity that actually paid the impact
tax is eligible for the refund. Development impact taxes are a cost of develop-
ment, in addition to many other costs, which may contribute to the price of a
home, along with principles of supply and demand, but this does not mean that the
homeowner literally “paid” the impact tax.
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CONCLUSION

The Citizens’ Reports provide no basis for the dissolution or reconsideration of any
actions taken to date by the developers or by the County, either with respect to the creation of
development districts by the County or by the developers with respect to the creation of private
infrastructure charges as an alternative means of financing infrastructure expense. The County’s
development district law is an .important tool to be utilized by the County to manage growth.
The processes followed by the County in the creation of the Clarksburg Town Center Develop-
ment District and in the consideration of the pending Clarksburg Village and Clarksburg Skylark
Development Districts complied in all relevant and material respects with the provisions of
County law. Home purchasers were given notice of the proposed development districts prior to
purchasing their homes as required under Chapter 14 of the County Code. The development
district process has been a transparent and deliberate process, which involved a considerable
amount of public scrutiny and attention.

The County now needs to move forward. The County cannot afford to walk away from
the time and effort which has been spent both by the public sector and the private sector to date
in the formation of these development districts. The developers of the Districts discussed herein
have relied in good faith upon the County to implement the financing afforded through the
development district process, have spent considerable sums of money in this effort, and are
determined to complete the process as expeditiously as possible.

L&B 809537v3/04063.0028 ES-4 4-6



" TABLE OF CONTENTS

Page
EXECUTIVE SUMMARY : O .ES-1
L INTRODUCTION.....mrsinssisssessnenss S —— 1
I. BRIEF HISTORY OF DEVELOPMENT DISTRICTS IN MONTGOMERY
COUNTY: ENABLING AUTHORITY... sesssissersssssssnssserasnasarasesses 1
A.  Review of the State Enabling Legislation and the Adoption and Implementation
of Chapter 14 and Chapter 20A of the Montgomery County Code........ et neaeaanaes 1

III. SPECIFIC LEGAL ISSUES RAISED BY CLARKSBURG DEVELOPMENT
DISTRICT ADVISORY COMMITTEE AND CLARKSBURG TOWN CENTER
ADVISORY COMMITTEE ............. chetesessesistssissasarsre s as R bR SRS RO e bR e eSS b AR RS 08 4

A.  Montgomery County’s Development District and Development Review and
Approval Laws Are Complimentary To Each Other and Designed To Work in
Concert to Assure Funding and Construction of Necessary Public Infrastructure ....... 4

i.

ii.

ili.

iv.

vi.

There Exists a Clear Distinction Between Planning Board Authority to

Approve Development Pursuant to the Regional District Act and the
Infrastructure Finance Tools Available to Implement Construction of Public
INFTASIIUCIUTE........oovititrciee ettt et ne e en 4

The Subdivision and Adequate Public Facilities (APF) Review Process Set

Out in Chapter 50 of the Montgomery County Code Is Concerned With
Assuning Adequacy of Public Facilities, Not How Such Facilities Are

FINANCEA ...ttt e et e e et ee e enen 6

The Provisional Adequate Public Facilities (PAPF) Process Set Out in
Chapter 14 of the Montgomery County Code Assesses Public Infrastructure

Needs for the Development District Financing Option .........c.cccoeeveveeeveennnnnnn, 7
The Interrelationship of Development Review Process and Development
Districts in CIATKSDUFZ ......c.oveeeeieeeeeeeteeee et 8
The County’s Capital hnprovemeﬁt Program (the “CIP”) Per Se Evidences

the Intention to Publicly Fund General Benefit Infrastructure Included in
the Clarksburg Town Center Development District .........oo.oouveeeeeeeeeeeeen . 13

The Clarksburg Master Plan Contemplated the Use of Development
Districts in Order to Provide Needed Flexibility in the Financing of
Identified Public Infrastructure

L&B 809537v3/04063.0028 i 4_7



B. The “Single-Developer” Provision of Section 14-3 Does Not Preclude Inclusion
in a Development District of infrastructure which the Planning Board Required a
Developer to CONSLITCE ......oooeveueeeeeeeeeeee et e eereeearaa ...16

C.  Proper Interpretation of §20A-1 and §§ 14-6 and 14-9 of Chapter 14 for
Developer-Initiated Development Districts Confirms There Was Full Compliance
With the “80% RUIE” ...ttt tee e s er e e e eseseee e s e et smees s 19

D.  “Fully Developed Property” Within the Meaning of §14-10(b) of Chapter 14
Does Not Refer to Property Proposed to be Constructed in the New Plan of
DEVEIOPIMENL ...t e et e e e s eee s s s e na s 21

E.  The County Council Has the Ability to Use Development Districts to Fund
“General Benefit” Infrastructure in Addition to Infrastructure Proposed by the
Development District PEtition. ..........coocormuereeeeieeeeceeeee oo 23

F.  The Developers Fully Complied With Notice Requirements Under Section 14-9
and Section 14-17 of the Montgomery County Code ...........o.oveeemueueeeeeeeeeerevnnn. 24

G. The Imposition of Private Infrastructure Chargés for the Clarksburg Village and
Clarksburg Skylark Developments Are Enforceable Liens Under the Maryland
Contract LIEI ACt......c.ovriiccetcrrese ettt et en e e 27

H. The Party Paying Impact Taxes and/or Constructing Public Infrastructure is
Entitled to Receipt of Impact Tax Refunds and/or Credits Under Chapter 52 of

the County Code......c.ou ettt s e e 29
IV. CONCLUSION........... oLt Rt bba sl e st R R nattat et tensenes . .32
APPENDICES

L&B 809537v3/04063.0028 i1 4-8



L INTRODUCTION

This report provides a response to the issues raised in two reports released in March 2007
concerning the applicability and legality of Development Distnicts in Clarksburg, Montgomery
County. It was prepared on behalf of the three firms developing the three pending Clarksburg
Development Districts — Clarksburg Town Center, Clarksburg Village and Clarksburg Skylark.
It provides a general response and overview of Development District laws and their inter-
relationship with subdivision laws in Montgomery County. It provides a response to the report
of the Clarksburg Development District Advisory Committee (the “Advisory Report™). It also
provides a direct response to the statements contained in the report of the Clarksburg Town
Center Advisory Committee (the “Residents’ Report”; collectively, the Advisory Report and the
Residents’ Report, are referred to as the “Citizens’ Reports™).

This report begins with a brief overview of the history of development districts in -
Montgomery County. A more detailed history is attached in an appendix.’ A detailed history of
the status of each of the three Clarksburg Development Districts also is attached in the appen-
dices.’

IL BRIEF HISTORY OF DEVELOPMENT DISTRICTS IN MONTGOMERY
COUNTY: ENABLING AUTHORITY

A. Review of the State Enabling Legislation and the Adoption and Implementa-
tion of Chapter 14 and Chapter 20A of the Montgomery County Code

The history of development districts in Montgomery County dates back approximately 15
years to when the Montgomery County Council first began considering the adoption of an
enabling statute for development districts in 1992. On December 1, 1992, at the request of
County Executive Neil Potter and sponsored by County Council President, Bruce Adams, a bill
was introduced to enable the creation of development districts in Montgomery County. This bill
was later adopted in June 1994 as Chapter 14 of the Montgomery County Code.

The adoption of Chapter 14 was initially deferred in order for the County to determine
whether or not it would need additional enabling legislation from the State of Maryland. After
the County decided to seek State legislation, the 1994 Maryland General Assembly enacted
House Bill 895 which provided express authority from the State of Maryland for the County to
issue special obligation debt on behalf of development districts. House Bill 895 was later
codified as Chapter 20A of the Montgomery County Code. On May 20, 1994, Attorney General
J. Joseph Curran, Jr. issued an opinion to Governor William Donald Schaefer, expressing the
constitutionality and legal sufficiency of House Bill 895 and commenting on certain aspects of
that legislation, including issues that are discussed in more detail herein concerning the
requirement that 80 percent of the property owners must grant their approval in order to
implement a development district.

! See Appendix A.
? See Appendices B and C.
- * See Appendix D.
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The legislative history for Chapters 14 and 20A of the Montgomery County Code state
that the central purpose of the legislation is “to create a mechanism for funding necessary
infrastructure improvements in parts of the County that are expected or encouraged to undergo
intensive development.” The legislative history indicates that the benefits of development dis-
tricts for property owners include pre-approved compliance with the County’s adequate public
facilities (“APF”) requirements and lower-cost funding through tax-exempt debt. The primary
benefit to the County is the funding, on a predictable schedule, of major infrastructure improve-
ments for the property owners who will benefit from the capacity those improvements create.*

Two important planning documents published in 1994 emphasized the need for develop-
ment districts as a tool the County should implement in order to fund the extensive infrastructure
requirements needed in Clarksburg, which at the time was essentially a rural area. First, the
Clarksburg Master Plan & Hyattstown Special Study Area, approved by the County Council and
adopted June 1994 (the “Master Plan”), by the Maryland-National Capital Park and Planning
Commission (“M-NCPPC™) recognized the need for supplementation of County revenues by
developer funding and expressly identified the use of development districts to help finance the
needed infrastructure for Clarksburg. Second, in December 1994, the Report to the Montgomery
County Council by the Working Group on Infrastructure Financing was issued by a group of citi-
zens, including representatives of civic groups, environmental groups, developers and others,
together with non-voting staff members of County agencies. This report discussed the use of fin-
ancing mechanisms for infrastructure in the County as analogous to a *3-legged stool,” with one
leg representing funding by gas taxes, one leg representing funding by general County tax
revenues, and the third leg representing funding by the benefited development, including through
the use of development districts. Since 1994, the policy of Montgomery County has been con-
sistently to require that the users of new growth (i.e., the homebuyers, property owners, and other
beneficiaries of development) should pay a portion of the cost of new development. In locations
such as Clarksburg where infrastructure is lacking, the costs to be borne by new developments
are understandably higher than in other places in the County, which already have adequate infra-
structure.

The need for development district financing, along with other developer contributions, to
address the County’s infrastructure requirements is based on the fact that the County simply does
not have sufficient revenues to fund in a timely manner the necessary infrastructure for new
communities as it had done in the early years of the County’s growth. Without the provision of
the needed infrastructure, the growth areas of the County were in moratorium. The development
community, recognizing this need, agreed to help solve the issue. The ultimate beneficiary of the
infrastructure, however, is the homebuyer/property owner. Clearly, costs incurred in providing
the necessary infrastructure will be passed directly to the homebuyer and the other end-users of
the community as part of either the cost of the home, or through add-on charges and assessments,
if possible. These costs are no different from any other costs of construction, whether they are
the cost of land, materials, labor or permitting fees. The ability of the developer to pass along
such costs, however, is dependent upon market conditions, which are not within the control of
the development community. '

* See Appendix E.
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The use of development district financing provides an option for a public-private
partnership between the County and the development community to utilize the County’s low tax-
exempt interest rate financing ability, to pass along the costs of major-capacity infrastructure to
the ultimate users, in accord with the County’s growth policy of requiring new growth to “help
pay for itself.” The homeowner also benefits from the County’s lower interest rate and the fact
that the taxes are only paid while the homeowner is living in the home.

Montgomery County has utilized Chapters 14 and 20A to create two development
districts in Germantown, the West Germantown Development District and the Kingsview Village
Center Development District. Further, the State of Maryland has a general enabling legislation
applicable to nine counties and all municipalities to authorize the creation of “special taxing dis-
tricts” which function in a manner similar to development districts. Development districts
created by Montgomery County, as well as other jurisdictions in the State of Maryland, and
indeed, throughout the country, have functioned very well as a means of financing the construc-
tion of needed infrastructure.’

Chapters 14 and 20A of the Montgomery County Code contain many unique provisions
“which make the development district approval and financing process much more difficult for de-
velopers and homebuilders than in other jurisdictions.® Further, Montgomery County adopted
certain policy positions in connection with the implementation of the Germantown development
districts that have extended the time period for financing infrastructure improvements and
limited the amount of infrastructure eligible to be financed through Chapters 14 and 20A.]
Finally, Section 14-18 of Chapter 14 contains very important language which must be kept in
mind when analyzing the arguments stated in the Citizens’ Reports, including the statement that
Chapter 14 is necessary for the welfare of the County and its residents and must be construed
liberally to achieve its purposes and that the powers granted under Chapter 14 “supplement any

power conferred by any other law and do not restrict any other power of County govern-
ment.”

® See, Article 24, Section 9-1301 and Article 23A, Section 44A of the Annotated Code of Maryland for the general
State enabling legislation. In addition to Montgomery County, special taxing districts have been utilized to
finance infrastructure through bond offerings in Frederick County, Prince George’s County, Anne Arunde)
County and Baltimore City. See, “A Summary of State Legislation to Encourage Innovative Infrastructure
Finance Options,” prepared for the National Association of Home Builders by a national conference of state
legislatures, August 2005, for a cite to special taxing district enabling laws in other states.

% See Appendix A, Section 1.B.
7 See Appendix A, Section 1.C.
* See Appendix A, Section 1.D.
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IIl. SPECIFIC LEGAL ISSUES RAISED BY CLARKSBURG DEVELOPMENT DIS-
TRICT ADVISORY COMMITTEE AND CLARKSBURG TOWN CENTER
ADVISORY COMMITTEE

A; Montgomery County’s Development District and Development Review and
Approval Laws Are Complimentary To Each Other and Designed To Work in Con-
cert fo Assure Funding and Construction of Necessary Public Infrastructure

One of the main thrusts of the Citizens’ Reports is that any public infrastructure contem-
plated by and included in a development approval by the Planning Board cannot be later in-
cluded as infrastructure to be financed by a development district, and that such infrastructure, in-
stead, must be solely and entirely developer funded.” These arguments fail to accurately recog-
nize the legal relationship between the development district creation process and the develop-
ment approval process in Montgomery County; fail to delineate the clear distinction between
infrastructure requirements and infrastructure financing mechanisms; and fail to apply a correct
legal analysis to the facts and circumstances of the instant matter.

In those instances where the County has identified an area of high priority for new
development or re-development with extensive infrastructure needs that cannot be provided by
the County or the developer in the short-term, the use of development districts provides an addi-
tional option with respect to the construction and financing of public infrastructure and the
review and approval of developments to be served by such infrastructure. When development
districts are utilized, the development review process and the development district creation
process are substantively and procedurally interrelated. Applicable laws and regulations do not
dictate a rigid, sequential approval as suggested by the Citizens” Reports. The contention that
any public infrastructure mentioned in a subdivision or site plan condition of approval requires
sole developer financing of such infrastructure ignores this interrelationship, as well as the clear
distinctions between required infrastructure versus general benefit infrastructure and infrastruc-
ture construction versus mechanisms of infrastructure finance.

i. There Exists a Clear Distinction Between Planning Board Authority to
Approve Development Pursuant to the Regional District Act and the Infra-
structure Finance Tools_Available to Implement Construction of Public
Infrastructure '

- The Residents” Report places great emphasis on the Planning Board’s exclusive authority
to administer Montgomery County’s subdivision regulations pursuant to the Regional District
Act and claims that proceeding with the use of development districts in Clarksburg would be in

Advisory Report’s position on this matter is summarized by the statement in its March 21, 2007 report, “absent
district creation prior to early plan approvals, the practical effect is to shift developer obligations form private
developers to individual homeowners” (p.9). Similarly, the Residents’ Report’s position is summarized by the
statement in its March 20, 2007 report “a development district cannot be applied to a development that has
already received approval based on associated developer-funded infrastructure improvement obliga-
tions. ..conditions imposed at subdivision approvals required developer provision of infrastructure improvements”

(p.96).
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conflict with the Board’s exclusive jurisdiction over subdivisions and inconsistent with the Plan-
ning Board’s subdivision approvals. This position erroneously assumes that the provisions of
Chapter 14 and the use of development districts in the County is in competition with, or seeks to
supercede, Planning Board authority under the Regional District Act instead of being specifically
designed by the County Council to complement and work in concert with one another.'”

While the Regional District Act specifies that the Planning Board has the authority to
administer the subdivisions regulations, the-financial decision-making involved in funding the
required infrastructure resides exclusively with the County. Specifically, the responsibility for
preparing the capital improvements budgets and programs of public works is “vested in the
county government and its administrative, fiscal and planning staffs and not in the staff of the
Commission and the County Planning Board.”" The Planning Board, while authorized to re-
quire that certain infrastructure be installed prior to the issuance of building permits, does not
have the broad power to dictate the manner in which those infrastructure improvements are fin-
anced either by the County or by a developer. Further, the Planning Board’s enabling legislation
specifically limits its powers to only those items listed in §7-111 and states that the powers
granted to the Board “shall not be construed to grant powers in any substantive area not other-
wise granted.”

Specific instances of the respective Citizens’ Reports’ failure to draw proper legal con-
clusions from the provisions of law cited relating to the Planning Board’s authority and respon-
sibility include: '

* The Residents’ Report reproduces the purpose clause of the subdivision regulations (p.6),
but does not attempt to address the interrelationship between these purposes and the
purpose clause of the County’s development district law (Section 14-2 of the County
Code) to “authorize the County to provide financing, refinancing or reimbursement for
the cost of infrastructure improvements necessary for the development of land in areas of

the Cognty of high priority for new development or redevelopment...”(emphasis
added).

* The Report also recites Section 50-5 of the subdivision regulations stating “wherever this
chapter imposes more stringent regulatjons, restrictions, limitations or requirements, the
provisions of this chapter shall prevail,” but mischaracterizes this provision by implying
that the subdivision regulations are somehow in conflict with, or provide more stringent
restrictions than, the requirements of Chapter 14. Chapter 14 does not address the
requirements imposed by the subdivision regulations, let alone seek to relax or lessen the
requirements of the subdivision regulations. Instead, Chapter 14, in concert with Chapter
20A, separately provides for and authorizes a public financing tool to be used to finance,

' Section 14-18(b) of the County Code expressly states, “the powers granted under tﬁis Chapter supplement any
power conferred by any other law and do not restrict any other power of County government.”

" Article 28 §7-111(a).

2 Section 14-18(a) of the Montgomery County code states that the development district law “is necessary for the
welfare of the County and its residents and must be liberally construed to achieve the purposes stated in
Section 14-2” [emphasis added].
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refinance or reimburse for the cost of infrastructure improvements necessary for the
development of land.

e The Report goes on to identify the Planning Board’s responsibilities to review the ade-
quacy of public facilities, including water and sewer facilities, transportation facilities
and open spaces, as part of subdivision review, but does not address the connection be-
tween the Planning Board’s findings and conditions relative to adequacy of public facili-
‘ties and the mechanisms for funding any required improvements. The Planning Boaid
clarified its own role in determining alternative road infrastructure funding mechanisms
when it “determined that the infrastructure schemes proposed by the Master Plan are
legislative in nature, will be implemented by the Council, and may or may not grand-
father development predating any such legislation.” Further, the “Board concluded that
to anticipate the Council’s actions would be presumptive.”’® While the Planning Board’s
subdivision approvals under the subdivision regulations indeed contain binding condi-
tions relative to staging of development and adequacy of public facilities, these condi-
tions in no way address or are intended to address how such improvements are financed.

It is also critical to understand that while the Planning Board has authority to impose
certain infrastructure requirements as part of subdivision approval, such requirements must have
a close nexus to the proposed subdivision. The types of infrastructure that may be required of a
developer, which are closely related to the subdivision, include internal roads and sidewalks,
utility improvements to serve the subdivision, and internal water and sewer lines, as well as
portions of arterial roads and regional infrastructure that benefit the subdivision to the extent of
the impact of the individual subdivision on such adjacent infrastructure."* The subdivision
regulations cannot be interpreted to impose a requirement for sole developer funding of
infrastructure improvements that go beyond this nexus.

fi. The Subdivision and Adequate Public Facilities (APF) Review Process Set
Out in Chapter 50 of the Montgomery County Code Is Concerned With
Assuring Adequacy of Public Facilities, Not How Such Facilities Are
Financed

The County subdivision regulations require that “every proposed subdivision or resub-
division shall be submitted to the board for tentative or conditional approval in the form of a
preliminary plan priar to the submission of a subdivision record plat.”'® During preliminary plan

1> See Revised Opinion of the Montgomery County Planning Board'dated March 26, 1996, Clarksburg Town Center
Pretiminary Plan No. 1-95042.

" Section 50-24 of the Code states:

() The roads, streets, alleys, sidewalks and crosswalks with appurtenant drainage, street trees and other integral
facilities in each new subdivision must be constructed by the subdivider or developer . . .

{b) ... the subdivider shall provide, in addition to such required dedication for widening the existing right-of-
way, such reasonable improvement to the road in front of such lots necessary 1o serve the needs of such subdivi-
sion for access and traffic as required by the road construction code. (emphasis added).

'* Section 50-34(a) of the Montgomery County Code.
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review, the Planning Board reviews and evaluates a proposed subdivision’s compliance with all
requirements of the subdivision regulations, zoning ordinance, street and road standards, en-
vironmental regulations and the adequacy of public facilities. With respect to the adequacy of
public facilities, Section 50-35(k) of the subdivision regulations state “the Planning Board must
not approve a preliminary plan of subdivision unless the Board finds that public facilities will be
adequate to support and service the area of the proposed subdivision.”

- Pursuant to Section 50-35(f) of the subdivision regulations, the Planning Board may
approve a preliminary plan with conditions to ensure that any development, in accordance with
an approved preliminary plan, complies with applicable regulations and that development occurs
only when the public facilities to support such development are adequate. In exercising its
authority pursuant to the Regional District Act and the subdivision regulations to review and
place conditions of approval upon preliminary plans, the Planning Board’s charge is limited to
ensuring that development not exceed the capacity of public facilities to support such develop-
ment by imposing conditions relating to the provision of public facilities prior to development
and/or staging of development based on specific public facility triggers. The Planning Board is
not charged with determining how the construction of public facilities and infrastructure will be
financed by the County or by the developer.

iii. The Provisional Adeguate Public Facilities (PAPF) Process Set Out in Chap-

ter 14 of the Montgomery County Code Assesses Public Infrastructure Need
for the Development District Financing Option

Chapter 14 of the County Code establishes a multi-step process that can be utilized by the
County to identify and provide financing, refinancing or reimbursement for the cost of public
infrastructure improvements through development districts by issuing municipal tax-exempt
bonds. Once the County Council initiates the development district creation process by adopting
a resolution that expresses the intent to create a development district, Section 14-7 of the County
Code provides a process for a Provisional Adequate Public Facilities (PAPF) approval from the
Planning Board for the entire development district. The purpose of the PAPF process is to
identify and begin estimating the costs of public infrastructure improvements to be financed by
the development district and to assess the adequacy of such public infrastructure in an entire
development district.

The suggestion that any and all subdivision approvals in a given area wait for final devel-
opment district approval or that any needed public infrastructure identified in an existing sub-
division approval cannot be incorporated into a development district is itself impractical and
nonsensical and would significantly undermine the ability to create and use development districts
to finance needed public infrastructure in the County. While the Residents’® Report claims that
PAPF “makes sense only if the expectation is for development district formation to precede not
follow preliminary plan approval”, there is no legal basis for mandating this timing. This
position is also at odds with the County’s policy decision to mandate the use of development
districts to finance the acquisition of substantlally completed infrastructure.'®

1 See Appendix A, Section 1.C., for a discussion of such policy decisions.
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Contrary to the claim of the Residents’ Report, PAPF approval pursuant to Section 14-7
of the Montgomery County Code is not superfluous simply because there is a prior subdivision
approval. PAPF approval evaluates the adequacy of public facilities for a development district in
its entirety (as opposed to just one subdivision) and also initiates the conversation with respect to
identification and cost of infrastructure to be financed by the development district. Preliminary
plan APF review does not address the question of infrastructure cost because it is not aimed at
how public infrastructure is financed, leaving that question to the individual developer and/or the
conventional capital improvements plan (CIP) process of the County. The creation and use of a
development district introduces an additional public infrastructure financing option and does not
prevent a developer from incorporating public infrastructure projects previously included as part
of an APF approval or in the CIP. -

The County’s growth policy specifically addresses the PAPF process. The growth policy
states that infrastructure improvements identified as part of the PAPF process “may be funded
through development districts or otherwise” and that “the timing of infrastructure delivery may
be accomplished by withholding the release of building permits until needed public facilities are
available to be ‘counted’, or by another similar mechanism.” The PAPF process, as with the
general APF review process under the subdivision regulations, is intended to independently
assess the adequacy of public facilities, identify needed public infrastructure and stage devel-
opment based on the adequacy of public infrastructure. However, for PAPF, adequacy is re-
viewed for an entire development district, not just one subdivision. As stated in the growth
policy, a specific funding mechanism for the public facilities required is not mandated, but in-
stead, PAPF provides the option of development district financing for public infrastructure
needed in a development district. This refutes the rigid notion of the Citizens’ Reports that a
specific financing tool is mandated by either an APF or PAPF review and approval. Rather, both
APF and PAPF review are alternative tools to ensure that development does not proceed without
adequate public infrastructure.

The PAPF process does not supplant the requirement for preliminary plan approval in
accordance with Chapter 50 for individual subdivisions, but instead provides an alternative APF
determination for subdivisions included within an entire development district. There is nothing
in either the subdivision regulations or Chapter 14 that prevents previously approved subdivi-
sions from being included in a development district, nor is there any provision of law that
prevents commenced or unbuilt public infrastructure from being included in a development dis-
trict, as long as the development district creation process is followed. A preliminary plan APF
determination and any associated conditions of approval from a previously approved preliminary
plan could prohibit issuance of building permits for development until the construction of neces-
sary public infrastructure, but cannot dictate how such public infrastructure must be financed.

iv. The Interrelationship of Development Review Process and Development Dis-
tricts in Clarksburg

As the Clarksburg Town Center Development District is further along than the other
development districts called into question (Clarksburg Village and Clarksburg Skylark), a close
analysis of the overall relationship between the development approval and development district
creation process is helpful.
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Project Plan. Pursuant to the County’s development review process, the development
approvals for Clarksburg Town Center began with the review and approval of Project Plan
919940040 (the “Project Plan™) by the Planning Board. The Project Plan was approved with
conditions by opinion dated June 12, 1995. Specific instances of the Residents’ Report’s failure
to draw the proper legal conclusions from the provisions of the law it cites relating to the Project
Plan include:

¢- The Residents’ Report mischaracterizes the preamble to Section 59-C-10.3.1 of the
Zoning Ordinance, which states “approval of this optional method of development is
dependent upon the provision of certain public facilities and amenities by the developer”
and that provision of optional method amenities “is essential to support the mixture of
uses at the increased densities of development.” However, instead of properly interpret-
ing this section as merely préeamble to the optional method approval mechanism, the
requirements of which are specified in the remainder of Section.59-C-10.3 and imple-
mented via Planning Board review of a project plan, the Residents’ Report erroneously
interprets this statement of purpose to be a binding requirement for developer funding of
all public infrastructure associated with a given project plan whether dictated by Section
59-C-10.3 or not. This selective and out of context interpretation is inconsistent with the
statutory structure of the Zoning Ordinance and Section 59-C-10.3. Further, the Report
fails to cite to Section 59-C-10.3.9(c), which provides specifically that “for the purposes
of this section, public facilities and amenities do not include road improvements or
other capital projects that are required to provide adequate public facilities on a
timely basis to serve the property” (emphasis added). Identification of APF public
infrastructure is left to the preliminary plan process and the Planning Board does not
address financing of necessary public infrastructure.

- Similarly, the Residents® Report also mischaracterizes the introduction to Section 59-D-
2.11 of the Zoning Ordinance, which introduces the project plan submission and approval
provisions. This language, which states in part “in order to ensure that the development
will include the public facilities, amenities and other design features that will create an
environment capable of supporting greater densities and intensities permitted by the
optional method of development, the developer is required to submit a project plan...,” is
a mere preamble to the project plan submission and approval provisions, and does not
somehow impose public infrastructure obligations and requirements outside of those
otherwise specifically provided for by the Zoning Ordinance,

In actuality, Section 59-D-2.11 is solely intended to describe the purpose of project plans
and to make reference to the variety of explicit Zoning Ordinance requirements with
respect to green space, public space, community amenities, etc. imposed as part of an
optional method development. Again, actual identification of APF public infrastructure
is left to the preliminary plan process and the Planning Board does not address the finan-
cing of necessary public infrastructure. The Report is correct that project plans are
“guidepost[s] for subsequent approval of the preliminary plan and site plan,” they are no
more than that. The Project Plan conditions of approval address development staging as
it relates to necessary public infrastructure, but do not dictate the financing mechanisms
for construction of such infrastructure. -
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* The Residents’ Report cites Section 59-D-2.12(f) of the Zoning Ordinance, which re-
quires a statement addressing how the optional method project is more desirable than a
standard method project upon submission of a project plan, and interprets this section to
mean that public infrastructure associated with a given project cannot be financed in any
part using a development district. This conclusion is completely disconnected from and
wholly outside the scope of any topic related to Section 59-D-2.12 (f). The Section
addresses the contents of a project plan filing. It requires a statement justifying the use of
‘the optional method when compared to the standard method of development from a den-
sity, site design and development standard perspective. Regardless of whether an
optional method or standard method is used, an APF determination is required as part of
preliminary plan review and approval and, in no event is the method of public infra-
structure financing within the purview of a project plan filing.

* The Residents’ Report then again cites Section 59-D-2.12(h) of the Zoning Ordinance,
which requires a statement addressing “the relationship, if any, of the development pro-
gram to the county’s capital improvement program” and somehow concludes that devel-
oper contributions are separate and independent from the CIP. Again, Section 59-D-2.12
addresses only the contents to be included in a project plan filing and does not impose
any legal requirements beyond those found elsewhere in the County Code. This filing
requirement merely asks for a statement as to the relationship between the development
and the CIP, which could reflect a variety of circumstances, and indicates that the Plan-
ning Board does not assume or control how infrastructure will be financed.

Initial Preliminary Plan. Pursuant to the requirements of the County subdivision regula-
tions, the Clarksburg Town Center project also underwent review and approval of the Clarksburg
Town Center Preliminary Plan (Preliminary Plan #119950420, the “Preliminary Plan™). The
Preliminary Plan was approved with conditions by the Planning Board opinion dated March 26,
1996. While the Residents’ Report discusses the Preliminary Plan staff report, for purposes of
analysis of the Preliminary Plan and the obligations and staging elements related thereto, the
approved Planning Board Preliminary Plan opinion and actual Preliminary Plan are the operative
documents.

With respect to Preliminary Plan conditions of approval related to the adequacy of public
facilities, the Preliminary Plan opinion clearly distinguishes between (a) the public facilities,
including roads, that will be adequate to support and service the area of the proposed subdivision
and (b) the “second level of transportation review™ based on the Master Plan recommendation
that development districts, or alternative financing mechanisms, be implemented to ensure that
road infrastructure be provided. The Preliminary Plan states “necessary local area transportation
review improvements for this project are identified in condition #2 for Project Plan No. 9-
94004.” Project Plan condition #2 contains a list of road improvements needed at various stages
to provide enough capacity to serve the proposed development. Development staging based on
the adequacy of public facilities is distinct from the mechanisms used to finance such public
infrastructure. Further, the public infrastructure improvements contained in Project Plan condi-
tion #2 were not included in the second County Council Development District resolution
(approved pursuant to Section 14-9 of the Montgomery County Code), for the Clarksburg Town
Center Development District and are, therefore, not to be development district financed.

4-18
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The “second level of transportation review” discussed in the Preliminary Plan based on
the Master Plan recommendation that development districts, or alternative financing mechan-
isms, be implemented to ensure that road infrastructure be provided to support recommended
Master Plan development refers to public infrastructure that is not required as part of the Pre-
liminary Plan APF review, but is general public mfrastructure to support all planned develop-
ment in Clarksburg. In approving the Preliminary Plan, the Planning Board expressly acknow-
. ledged that with respect to general public infrastructure in Clarksburg “the infrastructure
schemes proposed by the Master Plan are legislative in nature, will be implemented by the
Council...that to anticipate the Council’s actions would be presumptive, and premature.”
This illustrates awareness by the Planning Board that while it can conduct an APF review and
establish required APF infrastructure improvements and development staging based on future
infrastructure improvements, it cannot dictate how such infrastructure will be financed. As we
now know, the Council later decided to use development districts to finance additional general
public infrastructure in Clarksburg.

The Preliminary Plan opinion evidences an understanding of the distinction between con-
struction of required improvements and financing of those improvements. Regarding the Plan-
ning Board’s discussion of master planned infrastructure at both the Project Plan and Preliminary
Plan levels, the Preliminary Plan opinion states “the Planning Board expresses a desire to
allocate among developers a responsibility to construct portions of road infrastructure in a
fair and equitable manner.” Further, the Preliminary Plan opinion references the Planning
Board’s request for an analysis of how and when road infrastructure would be builf. In fact, in
all instances of the Planning Board’s discussion and stated conditions of approval, the Pre-
liminary Plan opinion references and requires construction of infrastructure on a staging
schedule. Accordingly, construction of public infrastructure by a private entity clearly appears
eligible for impact tax credits or reimbursement from development district financing, meaning it
is to be publicly financed regardless of who physically constructs the infrastructure improve-
ments.

Subsequent Preliminary Plan Amendments. While the Residents’ Report only discussed
the originally approved Preliminary Plan, the Plan has, in fact, been amended twice since its
original approval in 1996. On July 12, 2001 the Planning Board approved revisions to the Pre-
liminary Plan conditions of approval (Preliminary Plan #11995042R) relating to grading, as
indicated in the approval opinion dated August 14, 2001. This approval incorporated the original
Preliminary Plan conditions of approval. On November 8, 2001 the Planning Board approved
amendments to the Preliminary Plan (Preliminary Plan #11995042A) relating to abandonment of
dedicated rights of way, as indicated in the approval opinion dated February 28, 2002. This
approval incorporated the original Preliminary Plan conditions of approval and the revised condi-
tions of approval from the August 14, 2001 approval opinion.

Of legal significance is the fact that the actions by the Planning Board to amend the Pre-
liminary Plan not only afforded the Planning Board and others the opportunity to discuss and
revise the Preliminary Plan, but the most recent Preliminary Plan amendment approval represents
the operative approval date and document. As stated, the most recent amendment to the Prelimi-
nary Plan was approved on February 28, 2002, nearly one and a half years after the adoption of
County Council Resolution 14-648 stating its intent to create a Clarksburg Town Center Devel-
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opment District. Therefore, the Planning Board approved the Preliminary Plan amendments with
full knowledge of the intent to create a development district and any issues related thereto were
discussed and settled at that time.

The Residents’ Report states, in summary of its position with respect to the Preliminary
Plan, that “conditions of approval of the Preliminary Plan required developer provision of infra-
structure improvements. Fulfillment of these requirements was never explicitly or. implicitly
contingent upon creation of a development district wherein the developer would be reimbursed
for these expenditures.” This is an erroneous conclusion based on a flawed interpretation of the
subdivision regulations and Chapter 14. In actuality, the Preliminary Plan conditions of approval
simply required developer construction of certain infrastructure improvements and staged
approved development based on the availability of public infrastructure. Use of development
districts was definitely anticipated by the Master Plan and all development approvals; however,
the law does not require a development district “contingency” provision in Preliminary Plan
conditions of approval. Chapter 14, instead, provides procedural and substantive requirements
for the creation of a development district and allows for financing, refinancing or reimbursement
of public infrastructure improvements. The legality of development districts and the
infrastructure included therein requires a showing of compliance with all applicable development
district laws, and not a showing that eligible development district infrastructure was made
“contingent” on the creation of a development district at the time such infrastructure was con-
ceived or included as a staging requirement in a preliminary plan.

Development District PAPF Approval. As stated previously, all procedural and substan-
tive requirements for the creation of the Clarksburg Town Center Development District pursuant -
to Chapter 14 of the County Code were followed.

Pursuant to Section 14-7 of the Montgomery County Code, after adoption of the first
resolution of the County Council stating its intent to create the district, the petitioner for the
Clarksburg Town Center Development District submitted the required application to the Plan-
ning Board for a PAPF approval for the entire development district. The PAPF process, as with
the APF process under the subdivision regulations, is intended to assess the adequacy of public
facilities, identify needed public infrastructure and stage development based on the adequacy of
public infrastructure. However, for PAPF, adequacy is reviewed for an entire development dis-
trict, not just one subdivision, or a portion of a subdivision. PAPF approval, as stated in the
growth policy, does not mandate a specific funding mechanism for public facilities required as
part of PAPF review, but instead provides the option of utilizing development district financing
for public infrastructure needed in a development district.

Per Section 14-3(g) of the County Code, infrastructure improvements eligible for devel-
opment district financing include virtually all types of public infrastructure, but may not ulti-
mately be improvements primarily serving residents of only one development and may not be the
responsibility of a single developer’s APF requirements. As part of the PAPF review and
approval by the Planning Board, the County Executive and the County Council, all reviewing
agencies determined that the public infrastructure ultimately included as eligible for development
district financing in the Town Center District served a regional purpose and was not singularly
the responsibility of the Town Center development under APF. This determination was
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based on a thorough review by the Planning Board and the County Council of the prior pre-
liminary plan approvals and APF determinations for Clarksburg Town Center. Specifically, the
Planning Board and the County Council recognized the difference between required APF infra-
structure and general benefit master planned infrastructure when determining which public infra-
structure improvements would be included in the Clarksburg Town Center development district.

V. The County’s Capital Improvement Program (the “CIP”) Per Se Evidences

the Intention to Publicly Fund_ General Benefit Infrastructure Included_in
the Clarksburg Town Center Development District

The purpose of the County’s CIP is to provide a framework for long-term planning of
major public improvement projects and to provide a roadmap for the County, the public and
developers as to the development of public infrastructure throughout the County. The County
Charter requires that the CIP “shall include a statement of the objectives of capital programs and
the relationship of capital programs to the County’s long-range development plans; shall recom-
mend capital projects and a construction schedule; and shall provide an estimate of costs, a
statement of anticipated.revenue sources, and an estimate of the impact of the program on
County revenues and the operating budget.”!’

The public infrastructure projects identified for development district funding in the Town
Center project have, in some cases, been identified in the County’s CIP budgets since 2001.
After Resolution 15-87 creating the Clarksburg Town Center Development District was
approved on March 4, 2003, the subsequent CIP budgets were amended to account for the source
of funding for portions of the capital improvements identified in the budget. In one such budget,
the County stated that “an implementation agreement between the County and the developer
will set forth the conditions for disbursement of funds after inspection and acceptance by
the County of substantially completed improvements. Amounts shown [in the CIP budget}
are the maximum that will be disbursed from development district funds for the improve-
ments.”'® Further the County stated that “the Town Center Development District participa-
tion reflects a pro-rated share of what otherwise would be G.O. bond funded.”"

The Stringtown Road extension has been identified in the County’s CIP budget since
2001 and is an example of a public improvement which could not, in its entirety, have been
required of a single developer because it is a general improvement serving the general public, not
just the residents of one subdivisjon, but the funding mechanism of development districts allows
the road to be completed by a single developer with a reimbursement by the County. The
developer is in effect a “private contractor” in the transaction in that the developer pays for the
construction of a County project, installs the infrastructure and then is reimbursed by the County.

According to the Advisory Report, “it is not credible that the Planning Board would
impose few or no financial obligations for infrastructure improvements upon a developer, but

'" Montgomery County Charter, § 302.

'® See CIP Budget, Clarksburg Town Center Development District: Roads — No. 500423, January 10, 2004.
Contained in Appendix G.

®crp Budget, Stringtown Road Extended — No. 500403, January 10, 2004 (emphasis added).
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instead shift them wholly to private citizens.” The Planning Board has no purview over how
infrastructure costs are financed. Secondly, the imposition of infrastructure requirements on the
development community are, in fact, borne by the private citizens and other end users, directly or
indirectly, as part of the economic calculus that goes into the land development activities. Ulti-
mately, the market conditions will determine whether development in a given area is profitable
or unprofitable. This is entirely consistent with the County’s general policy of requiring new
...growth to pay a portion of its own costs.

vi. The Clarksburg' Master Plan Contemplated the Use of Development Districts
in Order to Provide Needed Flexibility in the Financing of Identified Public
Infrastructure :

The 1994 Approved and Adopted Clarksburg Master Plan and Hyattstown Special Study
Area (the “Master Plan™) contains extensive recommendations for the planning and development
of Clarksburg. In addition to addressing in detail the amount, type and mix of development
recommended for the various neighborhoods and areas of Clarksburg, the Master Plan addresses
and provides recommendations regarding the implementation and financial considerations asso-
ciated with its recommendations. The Residents’ Report cites the implementation recommend-
ations from the Master Plan as a legal basis for the proposition that any public infrastructure
improvements associated with development approvals obtained prior to the final implementation
of a development district cannot be properly included in a development district. This conclusion
constitutes a flawed reading of the Master Plan implementation recommendations and is erron-
eous with respect to the force of law it assigns to the Master Plan recommendations. The argu-

ment offers- an- unreasonably rigid, impractical -and -unworkable interpretation of the Master - - -

Plan’s policy implementation recommendations, rather than acknowledging that development
staging recommendations in the Master Plan exist to provide alternatives based on the avail-
ability of adequate public infrastructure.

The Master Plan acknowledged that the traditional County-funded CIP mechanism for
public infrastructure improvements would not be sufficient to pay for public infrastructure
needed in Clarksburg and that additional funding sources, including development districts, would
be utilized. In response to these fiscal concerns, the Master Plan recommended staging prin-
ciples and sequencing in order to coordinate the timing of development with the provision of
public facilities. It must be emphasized that the Master Plan did not aim to explore in detail how
public infrastructure would be financed, as this would have been both outside the purview of the
Master Plan and infeasible at the time of Master Plan adoption in 1994. Instead, the Master Plan
made recommendations only as to the staging of development based on the availability of such
infrastructure. The Master Plan’s recommended staging principles including the following:

e Fiscal Concerns (p.188): “The timing and sequence of development in Clarksburg
should be responsive to the likelihood that funding for the capital improvements
required by new growth in the area will come from a variety of sources, including the
County and private development...it is clear that staged development should be con-
ditioned on the ability of private developers to fund a significant portion of the infra-
structure improvements called for in the Plan or the availability of other new sources

L&B 809537v3/04063.0028 14 4-22



of revenues.” [Note that concerns and options are presented, but no conclusions
drawn.] '

» Fiscal Concerns (p.188): “This Plan recognizes, that while the specific details and
implementation mechanisms related to alternative financing mechanisms are not well
known at this time, in all likelihood, more than one source of private funds will be
needed and used in the Clarksburg area. In particular, it is possible that more than
one development district could be used. The County should carefully evaluate the use
of all alternative financing mechanisms to ensure that they do indeed make sig-
nificant contributions towards the facilities calied for in the Plan” [Note that use of
development districts is considered by the Master Plan to be one of the potential
forms of private financing.]

In addition to these overall staging principles, which were purposefully broad and non-
conclusory, the Master Plan provided more specific staging recommendations for individual de-
velopment stages based on these principles. All portions of Clarksburg located east of 1-270,
including the Clarksburg Town Center, were included in Stage 3 of the Master Plan staging
sequence recommendations. The Master Plan recommended a dual-triggered staging mechanism
by which each stage would be initiated or “triggered” based on a set of overall triggers and then,
after a stage has been triggered, individual developments within that stage could proceed once all
of that stage’s implementing mechanisms have been met.

The overall staging triggers for Stage 3 included a requirement that “either (a) State and
County enabling legislation for development districts, or (b) alternative infrastructure financing
mechanisms are in place.” Because Chapter 20A of the County Code, the State development dis-
trict enabling legislation, was enacted in April 1994, and Chapter 14 of the County Code,
enabling development districts in the County, was adopted by the County Council later in 1994,
the Stage 3 staging trigger was met allowing development in Stage 3 to proceed.

Beyond these staging triggers, the Master Plan recommended implementing mechanisms
that allow individual developments within each stage to proceed once they are complied with.
With respect to Stage 3, the Residents’ Report specifically identifies implementing mechanisms
#4 and #5 as a basis for why a development district could not later be created and used to finance
public infrastructure improvements. As explained in turn below, neither implementing mechan-
ism provides a legal basis for this position:

¢ Implementing Mechanism #4: “Properties in this stage are subject to AGP and
APFO approval by the Planning Board.” As stated before, the Clarksburg Town
Center project did receive APF approval from the Planning Board, with distinction
between and identification of the public infrastructure required for APF compliance
and the more general public infrastructure required for the Clarksburg region. For
Clarksburg Town Center, this implementing mechanism was complied with and has
no bearing on the legality of the Clarksburg Town Center Development District and
the infrastructure included therein.
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* Implementing Mechanism #5: “One or more development districts (or alterna-
tive financing mechanisms) that can provide infrastructure facilities in accord-
ance with the APFO and additional local determinations by the County Council
are implemented.” The Resident’s Report argues that because the Clarksburg Town
Center preliminary plan proceeded before final implementation of the Clarksburg
Town Center Development District, none of public infrastructure referenced or asso-
ciated with the Preliminary Plan can be lawfully included in the development district.
This staging recommendation was simply concerned with the availability of the infra-
structure prior to development and does not bear on its eligibility for development
district reimbursement. The development district is a financing alternative for certain
infrastructure which satisfies the County’s requirements, but is not the exclusive
vehicle for the funding of all infrastructure required to satisfy APFO. Consequently,
the alternative financing mechanisms utilized by the developers, including conven-
tional financing and shared participation of financing of infrastructure with other
developers in the County, are not precluded.

In any event, the staging recommendations contained in the Master Plan cannot impose
legal requirements beyond those contained in the applicable law with respect to APF, PAPF and
development districts.

B. The “Single-Developer” Provision of Section 14-3 Does Not Preclude Inclusion in a
Development District of infrastructure which the Planning Board Required a Devel-
oper to Construct

The Residents’ Report questions the inclusion of certain infrastructure in the list to be
funded through the Clarksburg Development District based on the language of Section 14-
3()(2) of the Montgomery County Code. The interpretation advanced was not so intended, is
very restrictive and, if read literally, would make it impossible to use a development district to
fund any infrastructure which is identified as a developer requirement in a preliminary plan or
site plan. This reasoning would entirely defeat the purpose of using development districts in the
first place.

The more accurate reading of Section 14-3(g)(2) is that infrastructure which collectively
may be constructed by one or more developers or by the County itself, such as sections of a
major arterial road, which provides capacity for traffic beyond what is provided for a single
development, is the type of infrastructure which should be financed through development dis-
tricts rather than smaller, more local, improvements. The representatives of County government
have consistently upheld this interpretation. In fact, the legislative history contained in the staff
report to the County Council written by the Council’s Senior Legislative Attorney at the time of
adoption of Chapter 14 by the Montgomery County Council in 1994, which includes a detailed
summary of each of the provisions of Chapter 14, reads as follows:

In Staff’s view, these (i.e., the exclusions in Section 14-3(g)(1) and 14-
3(g)2)) do not mean that a single-property development district could
never be created; they only require that the infrastructure items funded by
that district must serve a wider area or population, such as a part of a
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regional road or transit system, or a school or library which draws from a
larger area. '

At the time of adoption by the Monigomery County Planning Board of the application for
PAPF approval of the Clarksburg Town Center Development District, as required by Section 14-
7 of the Montgomery County Code, a question was raised by a staff member as to whether or not
the Clarksburg Town Center infrastructure complied with the requirements of Section 14-3(g)(2).
The report of the Planning Board indicated that prior to the issuance of bonds for the Clarksburg
Town Center, Section 14-3(g)(2) should be amended, if necessary, to clarify the position of the
County with respect to the availability of development district funding.

On numerous occasions Section 14-3(g) of the Montgomery County Code has been
interpreted by representatives of the staff of the County Finance Department, County bond coun-
sel and representatives of the County Council staff.2° Without exception, representatives of the
County government have indicated that they agree that the language in Section 14-3(g)(2) is not
to be interpreted to limit the ability of a developer which has obtained preliminary plan approvals
from utilizing the development district process to fund otherwise eligible infrastructure required
to be constructed as part of its preliminary plan approval; and have expressed a willingness to
pursue an amendment to either delete Section 14-3(g)(2) or to clarify its interpretation. Clarify-
ing legislation to amend Chapter 14 has in fact been drafted and reviewed by representatives of
the County Government, but has not yet been introduced before the County Council. Although
we do not believe an amendment 1s necessarily required, clarification of Chapter 14 may be
accomplished at any time prior to the issuance of bonds by the County to finance the infrastruc-
ture,

At the time that the Montgomery County Planning Board considered the applications of
Clarksburg Skylark Development District and Clarksburg Village Development District pursuant
to Section 14-7 of the Montgomery County Code, the Montgomery County Planning Board staff
interpreted the language in Section 14-3(g)(2) as the basis for making recommendations to the
Planning Board that additional infrastructure which had not been originally required under the
terms of the approved preliminary plans for Clarksburg Village or pending for Clarksburg Sky-
lark be included within the infrastructure required for the combined Development Districts to
achieve their PAPF satisfaction under Section 14-7 of the Montgomery County Code.!

In an exchange of correspondence between the developers® attorneys and Ms. Michelle
Rosenfeld, then-Associate General Counsel of the Montgomery County Planning Board, follow-
ing receipt of the reviewing staff’s memo, it was questioned whether Section 14-3(g)(2) was ade-
quate legal authority for Planning Board staff to recommend that additional infrastructure be
included within the Clarksburg Village and Clarksburg Skylark Development Districts. Prior to
the submission of this letter, counsel for the developer had occasion to discuss the issue again
with the attorney to the County Council. The Council’s attorney then sent the following e-mail

% The County had previously approved the West Germantown Development District and Kingsview Village
Development District after having addressed the applicability of Section 14-3(g)2) to the included infrastructure.

2! See Memorandum to Montgomery County Planning Board dated February 8, 2002, from Karen Kumm-Morris,
Clarksburg Planner, Community-Based Planning Division, p. 2, in Appendix H.

L&B B09537v3/04063.0028 17

4-25



to Planning Board Staff on February 12, 2002, regarding the correct interpretation of Section 14-
3(2)(2):

I read your first memo (Clarksburg Village) and discussed the issue with
[development counsel]. I think you may be reading the development
district law too narrowly. While we expected this mechanism to be used
by groups of developers, 1 don’t see anything in the law that would pro-
hibit a single developer/landowner from creating a development district. I
also agree . . . that Section 14-3(g)(2) wasn’t intended to require the de-
veloper to provide more infrastructure than the APF requires it to provide.
(That is not to say that the Council can’t require more infrastructure, or
that the Planning Board can’t recommend more; in both cases, the oppo-
site is true, and I don’t want to discourage the Board from doing so.)
What we intended by (2) was that the infrastructure that the development
district funds must be useful to more than a single developer — in other
words, for a multiple-developer district, the infrastructure must be useful
to the entire district. While, as I said, we didn’t really think about the pos-
sibility of a one-developer district, in that case, I think (2) means that the
mnfrastructure must be useful to persons outside the district; so, for ex-
ample, internal roads that are needed to meet APF local area requirements
wouldn’t suffice, but roads that would be used by through-commuters
would. Hope this helps. Let me know if you need anything else.

The response of [the Planning Commission Associate General Counsel] on February 26,
2002, was as follows:

I note from the outset that the interpretation of Section 14-3(g) is ulti-
mately a matter for the District Council. That aside, however, it appears to
me that both your interpretation and Staff's interpretation are in accord.
Both interpretations, while using different semantics, essentially require
the same finding — that the required APF improvements must serve resi-
dents outside of the development proposed by the single developer re-
sponsible for the APF improvements in order for these improvements to
qualify as “infrastructure improvements” under Section 14-3(g). [The
Council’s attorney’s] e-mail dated Feb. 12, 2002, also supports this inter-
pretation.

In summary, while the language in Section 14-3(g)(2) may, if taken out of context of the
rest of Chapter 14, be susceptible to a potential more narrow reading than intended, clearly the
view of everyone of the staffs of the County Council, the County Executive and the Montgomery
County Planning Board whom at the time had occasion to interpret the issue was that (i) the
language should not be used to restrict the availability of development districts to fund otherwise
eligible infrastructure which may be the responsibility of a single developer under an approved
preliminary plan, and (ii) that this language should and can be either removed from Chapter 14 at
the appropriate time or clarified to aveid future confusion prior to the issuance of bonds by the
County.
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C. Proper Interpretation of §20A-1 and §§ 14-6 and 14-9 of Cbapter 14 for Developer-
Initiated Development Districts Confirms There Was Full Compliance with the
“80% Rule”

The Residents’ Report argues that the second County Council Reseolution, No. 15-87
adopted by the Montgomery County Council on March 4, 2003 for the Clarksburg Town Center
Development District, was invalid in part due to the fact that the resolution did not receive the
approval by 80% of the owners of real property and 80% of the owners of assessed valuation of
real property pursuant to Section 20A-1(f)(2) of the Montgomery County Code. The Advisory
Report makes a similar allegation, albeit based on their perception that Section 14-9 of the
Montgomery County Code requires a petition signed by at least 80% of the owners of real
property at the time of the second resolution to have been received by the County Council. The
allegations in both reports are wrong and are contradicted by the plain language of the statutes
and by the May 20, 1994, letter written by Atiorney General J. Joseph Curran at the time of the
adoption of Chapter 20A of the Montgomery County Code.

Chapter 20A-1(f)(2) of the Montgomery County Code contains the requirement that no
new development district may be created to finance special obligation debt unless the proposed
action is approved by: :

(1) at least 80% of the owners of the real property located within the
proposed development district, treating multiple owners of a single parcel
as one owner and treating a single owner of multiple parcels as one owner;
and

(11) the owners of at least 80% of the assessed valuation of the real
property located within the proposed development district.

In Maryland Attorney General Curran’s May 20, 1994 letter to Governor William Donald
Schaefer, this section of the statute was discussed in the context of whether there might be a
violation of the equal protection clause of the Fourteenth Amendment based on the one-person/
one-vote principal.22 The equal protection argument centered around whether the requirement of
“approval” by the property owners in Section 20A-1(f)(2) 1s to be interpreted to be a vote, which
triggers equal protection franchise rights or, alternatively, as a mere request or petition to the
County Council, which is the ultimate arbiter of the matter. If the latter, and the “prior approval”
by the property owners were merely a preliminary expression of encouragement, there would be
no equal protection concern according to the Attorney General. On the other hand, if a true vote
of the property owners to actually approve the creation of a development district was required by
the language in Section 20A-1(f), the Attorney General’s opinion saw a potential for equal pro-
tection clause concerns.

The opinion of the Attorney General went on to describe the fact that the actual language
in Section 20A-1(f) was to be interpreted in light of the Montgomery County Council
implementing legislation in Chapter 14 and referred directly to the language in Section 14-6 of

 See Appendix D for a copy of the letter.

L&B 809537v3/04063.0028 19

4-27



the Montgomery County Code, which contains the 80% requirement in reference to only the
initial petition of property owners. The Attorney General’s letter concludes that the intent of the
legislation was that the 80% requirement be satisfied only at the time of filing an initial petition
by the property owners and that it is the County Council, and not the property owners, which
have the power to approve the creation of the development district. His letter states in
conclusion, “landowner ‘approval’ under House Bill 895, as so implemented, would then be a
genuinely preliminary matter and not an election subject to one-person/one-vote requirements.”

The language in Section 20A-1(j)(2) of the Montgomery County Code is consistent with
the notion that no further owner approvals are required even if subsequent property owners take
title to the property in intervening years following the filing of the petition. This Section states
as follows: '

A person who 1s successor in interest to an owner of land in a development
district acquires the same rights and obligations under the subsection as
the person’s predecessor in title.

The language in Chapter 14 is even clearer with respect to the requirement for the 80%
property owner approval. Section 14-6(a) of the Montgomery County Code provides that in
order for a development district to commence at the request of a property owner, a petition
signed by at least 80% of the owners of real property and the owners of at least 80% in value of
the real property as shown on the latest assessment rolls, must file an initial petition with the
Montgomery County Council. Section 14-6 was amended in 1996 by the Montgomery County
Council to authorize an alternative means of creation of a development district whereby the
County Council itself is the moving party to create the development district. A new Section 14-
6(b) was added to provide that the County Council, on the request of the County Executive or on
its own motion, may hold a public hearing after giving public notice to specify the proposed
boundaries for a proposed development district. In either case under Sections 14-6(a) or 14-6(b),
the County Council was required to hold a hearing and to adopt a resolution declaring its intent
to establish a development district and explaining why intensive development of and public
investment in the proposed area during the term of the district would benefit the public interest.
At the time of the amendment to Section 14-6, Section 14-9(c) was added which reads as
follows:

If the Council intends to use special obligation debt to finance the district,
and the district was initiated by the Council under Subsection 1 4-6(b),
before the Council adopts a resolution under this Section, the Council
must receive a petition signed by at least 80% of the owners of real prop-
erty and the owners of at least 80% in value of the real property, as shown
on the latest assessment roles, located in the proposed district. (Emphasis
added.)

Requiring the prior approval of 80% of the property owners in the case of an alternative
County Council-initiated petition makes sense since there would not have been any prior
consent given by the existing property owners to initiation of the action by the County Council.
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Since the filing of a developer-initiated petition, and not a County Council-initiated action
commenced each of the Clarksburg Districts, the language in Section 14-9(c) is inapplicable.

The Residents’ Report acknowledges the inapplicability of Section 14-9(c} to developer-
initiated petitions, but argues that this Section 14-9(c) does not fulfill the requirements of Section
20A-1(f)(2) “whenever there has been a material change in ownership between resolutions.” As
noted above, Section 20A-1(f)(2) does not contain any such requirement. The fact that there
may have been a change in ownership between the date of the initial petition and the date of the
creation of the development district does not provide a successor in interest rights beyond those
of the predecessor.

The Council’s staff report issued at the time of the adoption of Chapter 14 also supports
this interpretation of County law:

The State law requires “approval™ of the district by the specified number
of property owners; the Attorney General interpreted the law so that this
petition [referring to the petition under Section 14-6 of the Montgomery
County Code] can function as approval, instead of making the Council,
Executive and Planning Board go through the entire process of creating a
district without being sure that enough property owners will approve it . . .
(“Approval” of a district should not be confused with participation in it.
Once a district 1s legally created, the owners of all property located in it
must pay whatever tax or assessment is imposed. However, Section 14-
10(f) allows landowners who are not ready to develop their land when a
district is created to defer special property taxes until a subdivision or
development plan is approved for their own property.)

Finally, it should be noted that both the West Germantown Development District and the
Kingsview Village Center Development District were formed based upon initial petitions filed
by the original developer property owners, similarly to the Clarksburg Development Districts.

D. “Fully Developed Property” Within the Meaning of §14-10(b) of Chapter 14 Does
Not Refer to Property Proposed to be Constructed in the New Plan of Development

While not expressly mentioned in either of the two Citizens’ Reports, certain members of
the staff of the County Council and the County Executive have indicated that some citizens in
Clarksburg assert that because they bought their homes prior to the date of creation of a tax
district (i.e., prior to March 4, 2003, in the case of the Clarksburg Town Center Development
District; and any of the homeowners currently residing in the proposed Clarksburg Village and
Clarksburg Skylark Development Districts since no County Council resolution creating those
districts has ever been adopted), their properties are exempt from any special taxes based upon
their reading of Section 14-10(b) of the Montgomery County Code. This provision reads as
follows:

(b) The resolution must provide, except when clearly inconsistent with
State law, that:
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(1) ‘any property which is fully developed before the development
district is created is exempt from any special assessment, special
tax, fee or charge imposed under this Chapter; and -

(2) the owner of any property exempt from payment under paragraph
(1) which is later developed more intensively and benefits from the
development capacity attributable to infrastructure improvements

~ financed by the district must pay any tax, fee, or charge that it
would have otherwise paid under this Chapter.

The clear intent of Section 14-10(b) of the County Code as interpreted by County bond
counsel in connection with the formation of the earlier West Germantown Development District
1s that properties located within a community that are not part of the general plan of development .
and are not subject to further development, such as an existing residence built prior to the com-
mencement of construction of the subdivision for which the improvements are being undertaken,
should not be subject to tax stmply because it is physically located within the boundaries of an
approved development district. For example, in the case of West Germantown Development
District, a 5-acre property with a single-family residence located inside the boundaries of that
District was excepted from the requirements that special taxes be imposed based upon this
Section of the law. Similarly, within the geographic boundaries of the proposed Clarksburg Vil-
lage and Clarksburg Skylark Districts, there are several pre-existing single-family residences
which were built long before the developers started development of their respective communities
and which would be exempt under this Section of the law from any special taxes.

This situation should be contrasted with the situation of a property owner purchasing a
new house within a community proposed to be included within a development district. The new
home purchaser is purchasing a home in a subdivision being developed under a general plan of
development and clearly benefits from the construction of the infrastructure being financed by
the development district. It is disingenuous for the homeowner to argue in this case that the
property is “fully developed” because his or her house happens to have been constructed prior to
the adoption of the development district implementing resolution. The whole purpose of Chapter
14 is to fund infrastructure that benefits the entire new community. From a legal standpoint, the
words “fully developed” are to be read in light of the clause in Section 14-10(b)(2), which states
that any property which benefits from the development capacity attributable to infrastructure
improvements financed by the district must pay any tax, fee or charge that would otherwise have
been paid. Clearly, all of the new homes located in Clarksburg Town Center, Clarksburg
Skylark and Clarksburg Village developments have benefited from the infrastructure and
accordingly, cannot be considered “fully developed™ for purposes of the referenced exemption.”?

 Further, as discussed in Section IILF. of this memorandum the home purchasers signed written notices of the
pending development districts,
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E. The County Council Has the Ability to Use Development Districts to Fund “General
Benefit” Infrastructure in Addition to Infrastructure Proposed by the Development
District Petition

The Residents’ Report avers that Section 14-8 of the Montgomery County Code was not
strictly adhered to because the County Executive recommended the addition of approximately
$7.9 million of infrastructure projects that provide general benefit to the Clarksburg community
at-large, including an unfunded gap in the widening of Stringtown Road east of Maryland 355
and an extension of Stringtown Road west of MD Route 355 to I-270. The report alleges that
Section 14-8 does not give the County Executive authority to add infrastructure improvements to
those proposed by an applicant or listed by the Planning Board in the PAPF approval under Sec-
tion 14-7 of the Montgomery County Code.

The logic of this argument is not consistent with the provision of Chapter 14. Section 14-
8 neither expressly provides nor prohibits the County Executive from making recommendations
for inclusion of infrastructure beyond that petitioned for by a developer or approved by the
Planning Board.?* In point of fact, the governing-section for the creation of a development dis-
trict is not Section 14-8 at all, but Section 14-9(e), which describes the requirements of the
second resolution adopted by the County Council to create a development district. Section 14-
9(e)(2) provides that such resolution must

“list every infrastructure improvement that will be financed by the devel-
opment district, the estimated completion date and cost of that improve-
ment, and the share of that cost which the County or another government
agency will pay.”

It is the County Council, not the County Executive, which is ultimately responsible for the
selection of the infrastructure to be included within a development district as required by Section
14-9. Whether the County Council chooses to adopt the recommendations of the County Execu-
tive with respect to the recommended list of infrastructure is a matter within the Council’s
discretion.?’

The Residents’ Report goes on to argue that the County Executive failed to analyze the
costs of the infrastructure proposed to be included within any of the development districts and
failed to conduct a legal analysis to confirm the validity of infrastructure itemns proposed for
inclusion in the district pursuant to Section 14-3(g) of the Montgomery County Code. The facts
demonstrate otherwise. In each of the development districts undertaken to date, including the
Clarksburg Town Center Development District, and the proposed Clarksburg Village and Clarks-

* Similarly, we note that Section 14-8 does not expressly require the County Executive to request a group of
citizens to issue a report as part of the Executive branch deliberation under Section 14-8; nonetheless, this is
exactly what County Executive Duncan did in March 2006 when he appointed the Clarksburg Development
District Advisory Committee. Taking the logic of the Residents’ Report 1o the extreme, the establishment of this
Committee would also be in violation of Section 14-8.

* The inclusion of “general benefit” infrastructure was originally recommended by the County Executive in the
Fiscal Report issued in connection with the West Germantown Development District. This policy detenmination is
discussed in more detail in Appendix A, Section 1.C. to this memorandum.
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burg Skylark Development Districts, the County Executive branch, through the Department of
Finance and through the Office of Management and Budget, performed an exhaustive analysis of
the mfrastructure proposed to be included within each District, both to determine the legal ade-
quacy, as well as the estimated cost of such infrastructure.*®

A designated staff person was hired by the Office of Management and Budget in 2002 to
- meet with each of the developer groups to review, on a line item-by-line item basis, each item of
infrastructure, and to validate the inclusion of that infrastructure within the definition of Section
14-3(g). Cost estimates for the proposed infrastructure were vetted carefully with representatives
of various County agencies responsible for construction and/or maintenance of such infrastruc-
ture, including in the case of iransportation infrastructure, the Department of Public Works and
Transportation, in the case of park infrastructure, the Department of Parks, and in the case of
water and sewer infrastructure, the Washington Suburban Sanitary Commission. Indeed, in the
case of Clarksburg Village and Clarksburg Skylark Development Districts, the County Executive
was still in the process of evaluating the proposed infrastructure at the time the County Executive
issued his announcement in April 2006 that all further consideration of the Development Dis-
tricts would be suspended pending receipt of the report of the Clarksburg Development District
Advisory Committee. '

In summary, no violation of Section 14-8 has occurred in any of the pending Develop-
ment Districts. As previously noted, the decision by the County to include additional general
benefit infrastructure is a policy decision adopted at the time the County first began evaluating
the two Germantown Districts. While it can be argued that inclusion of such infrastructure is too
restrictive to the extent that it restricts the ability of 'a developer petitioner to have other infra-
structure which it is required to build financed through a development district bond financing, or
adds too much burden on the benefited development, the Montgomery County enabling laws do
not prohibit inclusion of such infrastructure within a development district approved by the
County Council.

F. The Developers Fully Complied With Notice Requirements Under Section 14-9 and
Section 14-17 of the Montgomery County Code

The Residents’ Report alleges that, in the case of the Clarksburg Town Center, the second
County Council resolution was invalid due, in part, to the fact that the requirements of Section
14-9(b)(1) were not met. Section 14-9(b)(1) requires that the County Council must give advance
notice of the public hearing required in order to adopt the second resolution by:

(A) advertisement in at Jeast two newspapers of general circulation in the
County at least 21 days before the hearing; and

(B) notifying by mail the record owner of each property located in the
proposed district at the address listed on the latest tax assessment
roll. o

?® See Appendices B and C to this memorandum that describes the timelines for the consideration of each of the
Clarksburg Town Center, Clarksburg Village and Clarksburg Skylark Development Districts.
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In fact, the record is clear that Council Staff Attorney Faden sent such property owner
notices after review of the notices by Jim Cumbie, bond counsel to Montgomery County. In an
e-mail dated November 7, 2002,2” which the Council’s Senior Legislative Attorney sent to
Jennifer Barrett of the Department of Finance (and copied to Glenn Wyman of the County
Finance Department, Keenan Rice — the County’s tax consultant, Dean Kapland ~ the County’s
financial advisor, Jim Cumbie — the County’s bond counsel, and Jack Orrick of Linowes and
Blocher), the following was stated:

I sent the property-owners’ notice out yesterday in the attached form,
pretty much as recommended by Keenan [Rice — the County’s financial
consultant] and Jim [Cumbie — the County’s bond counsel]. I didn’t men-
tion any term of years for the reasons you noted. If anyone has any issues
to raise, please let me and Glen Orlin know soon so we can think about
how to address them before the hearing and MFP Worksession.

The draft notice attached to the e-mail stated that a public hearing would be held on
December 3, 2002 to consider the proposal to create a development district in Clarksburg Town
Center as provided in Chapter 14 of the Montgomery County Code. The notice further set forth
the legal authority for creation of the Town Center Development District, the estimate of the
special tax and attached a copy of the proposed resolution, all as required by Section 14-9(b) of
the Montgomery County Code.

Council staff also caused notice of the public hearing to be published in at least two
newspapers of general circulation prior to the hearing date. In fact, the hearing originally
scheduled for December 3, 2002, was continued until December 10, 2002, due to the fact that
one or more of the notices were not published at least 21 days prior to the original notice date of
December 3, 2002, as required by Section 14-9(b)(1)(A).

Further, although not required by the County enabling laws, the developer of the Town
Center project at the time, Terrabrook, sent its own notices of the proposed public hearing to
each of the property owners living in the Clarksburg Town Center as indicated on the tax assess-
ment rolls at that time. The letter, dated November 4, 2002, was signed by Tracy Graves, Vice
President of Terrabrook, and provided additional information to the property owners concerning
the purpose of the public hearing, as well as including a copy of the form of disclosure statement
which the residents in the Clarksburg Town Center had signed prior to purchasing their homes in
the Town Center, which complied with the provisions of Section 14-17(b) of the Montgomery
County Code.”®

The arguments made in each of the Citizens’ Reports that the development districts were
created without notice to the homebuyers are not correct. Under each of the lot sales contracts
entered into between Terrabrook/Newland, Artery/Beazer and Elm Street and their respective
homebuilders, disclosures that exceeded the level of detail required by Section 14-17 of the
Montgomery County Code were included regarding the proposed creation of the tax districts.

%7 See email and attachment in Appendix 1.
% See copy of letter and attachment in Appendix J.
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These lot sales contracts required each homebuilder to include a separate disclosure form in the
home sales agreements it entered into with each home purchaser which had to be separately
signed and acknowledged by the home purchaser at the time the real estate sales contract for the
home was entered into. Representatives of the developers for the Clarksburg districts have col-
lected copies of the signed disclosure notices sent to them by the homebuilders from the vast
majority of the homebuyers in each of their respective developments.?’

‘Other forms of notice that were available to homebuyers at the time of purchasing their
homes included community meetings, including meetings held by the Clarksburg Civic Associa-
tion during which plans for the creation of the development districts were discussed, notices in
the newspapers reporting the legislative actions taken to create the development districts as well
as other articles which appeared in the local press®® and, in the case of the Clarksburg Village
and Clarksburg Skylark Development Districts, by the recorded Declarations in the land records
which established the private infrastructure charges applicable to their respective developments,
discussed in more detail in Section II1.G. of this memorandum.

Section 14-17 of the Montgomery County Code requires that a contract to sell real prop-
erty at any time during the life of the development district must disclose the existence of the
development district, including the amount of any special assessment or special tax which the
buyer must pay. The forms of disclosure utilized by the developers in each of the pending
Clarksburg Development Districts exceeded the requirements of Section 14-17 in detail, having
been reviewed by representatives of the County Finance Department and bond counsel. These
notices were set forth in separate disclosure appendices to the sales contract, which had to be
separately executed and acknowledged by the home purchaser, not merely included within the
contract boilerplate. Although certain of the notices provided to homebuyers did contain indefi-
nite dates as to the likely commencement of the special taxes, or in the case of the private infra-
structure charges contemplated for the Clarksburg Village or Clarksburg Skylark Development
Districts, the time of commencement of the private infrastructure charges, these notices fully
satisfied the requirements of Chapter 14 due to the fact that the actual commencement date for
the special taxes and/or private infrastructure charges was not known at the time that the dis-
closures were given.

% Hundreds of such disclosure forms are on file and examples from home purchase contracts in all three develop-
ments are contained in Appendix K.

*® Copies of certain articles that appeared in the Gazette and other local media are attached at Appendix M.

*'In Bright v. Linganore Ass’n., 104 Md. App. 394, 1995, the court examined the question of whether a property
owner would be on notice by virtue of instruments recorded in his or her chain of title. In holding that the
property owner was on notice for any such instrumnent, the court held as follows: '

An owner’s “chain of title” is simply the preceding recorded deeds (or other instruments of transfer, such as a
will) going back in time, in order, i.e., the last recorded to first recorded instrument. In Maryland, these deeds or
instruments are generally found in the public land records, testamentary records, Orphans’ Court records, and
Jjudgment and lien records of the particular county where the land is located. A subsequent owner, therefore,
has notice of what is contained in his or her actual chain of title even if he or she has never seen it, heard it,
or even imagined that it existed, (emphasis added)
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Section 14-17 of the Montgomery County Code does not expressly require that notice of
a contemplated development district be provided, instead requiring only that notice be given
following the commencement of special taxes with the filing of a declaration by the County.
Again, the developers, in the abundance of caution, provided additional disclosure to home pur-
chasers that a development district was, in fact, contemplated, and provided the best information
they had at the time regarding the range of special taxes and/or private infrastructure charges, as
well as the date of commencement for such charges.

It has been stated that some secondary purchasers of homes who purchased their homes
from original homeowners in Clarksburg, and not directly from homebuilders, did not receive
notices at the time they purchased their homes. This situation is not controllable by the devel-
opers or the homebuilders since these parties did not take part in these transfers. Section 14-
17(a) provides that the legal remedy for failure to include a disclosure in a contract of sale is that
such contract shall be voidable at the option of the buyer prior to the date of settlement.

Purchasing a home can be a daunting and confusing experience. Nevertheless, there is no
excuse for a home purchaser who fails to read disclosure forms that are presented and signed by
the home purchaser at time of contract, and the failure to understand the import of the disclosure
is not a basis for invalidating the actions taken to establish the development district under County
law, in any event.

G. The Imposition of Private Infrastructure Charges for the Clarksburg Village and
Clarksburg Skylark Developments Are Enforceable Liens Under the Maryland
Contract Lien Act

The authority to impose private assessments against lots within a development to cover
and/or defray the developer’s costs for the construction and installation of certain infrastructure
1mprovements is a matter well established by case law and applicable statutes in the State of
Maryland

For example, it has long been the practice in the State of Maryland that developers can
impose charges for the development costs associated with the installation of infrastructure
improvements consisting of private water and sewer systems benefiting the lots within the de-
velopment. Since July 1999, developers of new subdivisions in Montgomery and Prince
George’s Counties (and prior to 1999, Baltimore and Anne Arundel Counties) have been re-
quired to install private infrastructure improvements consisting of water and/or sewer lines for
new subdivisions. The costs associated with the developer’s installation of water and sewer lines
are deferred charges imposed upon the lots that are benefited by the water and/or sewer lines.
The deferred charges associated with the construction and installation of these water and/or
sewer lines are generally imposed as lien supported assessments payable by the lot owner in
annual installments over a period of several years (usually between 25 to 30 years) to the
developer or entity established by the developer. In fact, there.is a strong recognition of private

2 Gee Raymond J. Williams, et al. v. Anne Arundel County, Maryland, et al., 334 Md. 109, 117 (1994) (discussing
the long-standing practice of creating special community benefit tax districts in Anne Arundel County and noting
the earliest creation of a special tax district in 1929), citing O. Reynolds, Jr., Local Government Law §99, at 300
(1982) and Gould v. Mayor & City Council of Baltimore, 59 Md. 378, 380 (1883).
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water and sewer charges found in Section 14-117 of the Real Property Article, Annotated Code
-of Maryland, which requires a disclosure of private water and sewer charges to be imposed by
the developer.

As with private water and sewer charges, charges associated with the construction and
installation of other types of infrastructure improvements, for example, without limitation, roads,
sidewalks, open space and recreational areas (“Private Infrastructure Charges™), can also be
imposed against benefited property as a covenant running with the land, which is binding on ali
owners of the benefited property. Case law in Maryland supports the well-established principle
that covenants to pay money often run with the land, including covenants for the payment of
money associated with a developer’s cost for the installation of certain‘streets and utilities.”

The customary practice utilized by most real estate developers in Maryland to establish
enforceable covenants to pay money for improvements that benefit lots within a subdivision
(including, but not limited to, private water and sewer charges and Private Infrastructure
Charges), is for the developer to record a written instrument among the land records for the juris-
diction in which the Jot is located, that imposes the monetary obligation on the lot owner of the
benefited lot. Examples of these types of written instruments can be widely found in the forms
of declarations of covenants, declarations for homeowners associations recognized pursuant to
the Maryland Homeowners Act, and reciprocal easement agreements among owners of adjacent
properties, typically benefited by shared amenities such as parking or stormwater management
facilities. A recorded instrument imposing Private Infrastructure Charges likewise legally estab-
lishes elgorccable covenants to pay money and creates lien rights and the right to collect the
charges.

A lien on real property to secure the payment of a private monetary obligation to pay
money has long been enforceable in the State of Maryland pursuant to the Maryland Contract
Lien Act. In addition to other enforcemeént rights as may be created in the documents creating
private water and sewer charges and Private Infrastructure Charges, the charges imposed under
these arrangements are typically also specifically drafted to invoke the Maryland Contract Lien
Act. Availability of the remedies provided under the Maryland Contract Lien Act is implicit
recognition of the validity of private water and sewer charges and Private Infrastructure Charges.
Pursuant to the Maryland Contract Lien Act, Real Property Article, Title 14, Section 14-201, et.
seq., the term “contract” means “a real covenant running with the land or a contract recorded
among the land records of a county or Baltimore City.” Pursuant to Section 14-202 of the Mary-
land Contract Lien Act, a “lien™ on property may be created by a contract and enforced under the
Maryland Contract Lien Act if: (1) the contract expressly provides for the creation of a lien, and
(2) the contract expressly describes the party entitled to establish and enforce the lien and the
property against which the lien may be imposed. Therefore, because the instrument recorded by
the developer imposing Private Infrastructure Charges satisfies the foregoing requirements of
Maryland Contract Lien Act, the developer is entitled to enforce the Private Infrastructure

* Gallagher v. Bell, 69 Md. App. 199, 516 A.2d 1028 (1986), cert. denied, 308 Md. 382, 519 A.2d 1283 (1987).

* Examples of such recorded declarations are contained in Appendix L.
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Charges against the benefited lot owners b obtalmng a lien against the benefited lots in accord-
ance with the Maryland Contract Lien Act

Each of the developers for Clarksburg Village and Clarksburg Skylark has or will record
Declarations in the land records prior to the sale of completed dwelling units to home buyers
which establish a right to collect Private Infrastructure Charges from the owners of the property
within each subdivision as an alternative to the creation of the respective development districts
for these subdivisions. Further, at the time of contract, each homebuyer has or will receive a
disclosure form that contains detailed information relating to the possible establishment of the
development district, or in the altemnative, the Private Infrastructure Charges. The title report
obtained by a homebuyer as part of the purchase process discloses the existence of the Declara-
tion, a copy of which is readily obtainable in Montgomery County’s land records. These actions
are legally sufficient to create a lien for the Private Infrastructure Charges without any require-
ment for County action.

H. The Party Paying Impact Taxes and/or Constructing Public Infrastructure is
Entitled to Receipt of Impact Tax Refunds and/or Credits Under Chapter 52 of the
County Code

Development impact taxes for transportation improvements and public school improve-
ments are intended to be a mechanism by which new development in Montgomery County pays
a determlned share of the public infrastructure improvements required to support such develop-
ment.>® The amount of impact taxes due is based on the type of new development (i.e. single-
family residential, multi-family residential, commercial) and the location of new development
(i.e. Metro Station Policy Area, Clarksburg or other policy area). Collected development impact
taxes are then used, as determined by the County via the CIP process, for public infrastructure
improvements.

As stated by the Advisory Report, there is substantial overlap between the purposes of the
development impact tax law and the provisions of Chapter 14. Both are intended to provide a
financing mechanism for public infrastructure improvements needed to support planned develop-
ment. While development impact taxes are due upon application for a building permit, develop-
ment district financing is implemented pursuant to the more complex process established in
Chapter 14 of the County Code. For this reason, the development impact tax law provides for
the issuance of development impact tax refunds or credits as applicable when development
districts are used to finance public infrastructure based on the recognition that development
district financing will be used in lieu of development impact taxes.

¥ It is our view that the disclosure requirements of Section 14-117 apply by analogy to Private Infrastructure
Charges, and that compliance with these requirements further supports the enforceability of Private Infrastructure
Charges so disclosed.

* See Sections 52-47, et seq. and Section 52-87, et. seq. of the County Code (addressing development impact taxes
for transportation improvements and development impact taxes for public school improvements, respectively,
new development is required to pay a set amount of per unit or per square foot impact tax at the time of building
permit application).
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Specifically, Section 52-54 of the Montgomery County Code states

“any person who has paid a development impact tax may apply for a
refund of the tax if...a declaration encumbering the property for which the
development impact tax has been paid is recorded in the land records as -
required under Section 14-17(c) and the applicant is entitled to the credit
under Section 52-55(d).”

Section 52-92 of the Montgomery County Code for public school improvement law
incorporates this refund provision with respect to school development impact taxes. Naturally,
and as stated by the law, only a person who paid a development impact tax can obtain a refund of
such payment. Section 14-17(c) of the Montgomery County Code requires the County to record
a development district declaration in the County land records prior to the issuance of bonds; this
declaration serves as notice to encumbered properties and as a trigger for the ability to apply for
development impact tax refunds. Issuance of bonds for a development district occurs after a
County Council resolution per Section 14-13 of the Montgomery County Code, which is sub-
sequent 1o two prerequisite Council resolutions pursuant to §§14-6 and 14-9 of the Montgomery
County Code. With respect to Clarksburg Village and Clarksburg Skylark Development Dis-
tricts, the second resolution per Section 14-9 has not yet occurred; with respect to the Clarksburg
Town Center Development District, the third resolution per Section 14-13 authorizing the sale of
bonds is yet to go before the County Council. Therefore, the County has not yet recorded the re-
quired declaration that would trigger a development impact tax refund application in any of the
three pending districts.

As stated, an additional eligibility requirement for a development impact tax refund is
that the applicant is entitled to the credit under Section 52-55(d) of the Montgomery County
Code. Section 52-55(d) states

“to the extent provided in Section 14-10(e), an applicant is entitled to a
credit against the impact tax imposed by the Article for any development
district special tax, special assessment, fee, or charge paid under Chapter
14 for property located in the development district for which a building
permit is sought.”

Per Section 52-55(d), development district special assessments are considered paid when
the 14-17(c) declaration is recorded. Section 14-10(e) of the Montgomery County Code is the
mirror image of Section 52-55(d) and provides that

“the total amount of any development district special tax, special assess-
ment, fee, or charge paid under this Chapter must be credited against...the
development impact tax and construction excise tax imposed under
Chapter 52, as applicable.”

These provisions of the law operate together to provide refunds or credits as applicable of

development impact tax where development districts are used instead of development impact
taxes to finance public infrastructure improvements.
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The Advisory Report contains a discussion of development impact tax policy, potential
improvements to the development impact tax process and entitlement to development impact tax
refunds. The report includes an analysis of development district and non-development district
homeowner costs and suggests that impact taxes originally charged in development districts
should be refunded to homeowners. Specifically, the report states that “in order to offset this
multiple taxation for the same service, by law, if a development district is established then
impact taxes within the development district are to be refunded. ..this leads to a conflict between
builders and the residents of any development district as to the disposition of the refund.” Advis-
ory Report, p. 19. While the report may perceive a conflict over development impact tax refunds
in development districts, the law does not. Section 52-54 is clear that refunds of development
impact taxes are only available to a person who has paid a development impact tax. As a matter
of statutory interpretation, statutory language must be afforded a plain meaning interpretation
and, in so doing, a person who has “paid” a development impact tax must be interpreted to mean
the person or entity that actually paid the impact tax at the time of building permit application.

The Advisory Report states that “the impact tax is a one-time fee assessed against the
builder as part of the permitting process, which is then passed directly to residents in the price of
the home” and that refunds given to builders “disregards the probability that such a tax was
passed along to residents as part of the cost of a home.” The suggestion that a homeowner actu-
ally “patd” the development impact tax is an improper interpretation of the law and cannot be
supported by facts. There are a multitude of factors that contribute to the price of a home, which
are too many to be listed in this memorandum, and in no case can a homeowner point to a line
item in their sales contract for payment of a development impact tax. Development impact taxes
are a cost of development, along with many other development costs, that may contribute to the
price of a home,>” however this does not lead to the conclusion that a homeowner “paid” the
development impact tax or that the homeowner is entitled to its refund under current develop-
ment impact tax law. In any case, market conditions that are beyond the control of the developer
and homebuilder ultimately contribute significantly to the price paid by a homebuyer, and
conditions in the market will ultimately guide the decisions of the developer/home builder with
respect to the mechanisms for recouping their costs of construction.

Even in the absence of a development district, a developer property owner who constructs
public infrastructure and receives a development approval based on such construction 1s entitled
to receive development impact tax credits, as calculated by the County. Section 52-55(a) of the
development impact tax law states that a property owner is “entitled to a credit if the owner
receives approval before July 1, 2002 of a subdivision plan, development plan or similar devel-
opment approval by the County or a municipality that requires the owner to build or contribute to
a transportation improvement that provides additional transportation capacity.” Further Section
52-55(b) provides that a property owner “must receive a credit for constructing or contributing to
an improvement of the type listed in Section 52-58 if the transportation improvement reduces
traffic demand or provides additional transportation capacity.” As discussed previously, Im-
provements providing “additional transportation capacity” are interpreted to be those above and

7 In fact, studies suggest that impact taxes are considered when developers acquire the land, and are not added to
the price of the homes. The market determines prices of homes, as the builders will price them as high as supply
and demand will allow. Memo by Planning, Housing and Economic Development Committee, April 20, 2007.
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beyond what is required under the APF analysis for a development, or are the responsibility of a
single developer for purposes of inclusion in a development district.

As it relates to the distinction between preliminary plan and APF requirements to stage
development based on the construction of public infrastructure improvements on one hand and
the financing of those public infrastructure improvements on the other, the relationship between
the development impact tax Jaw and the provisions of Chapter 14 is informative. In most in-
stances, where development districts are not utilized, development impact taxes are either
(1) paid to the County and used by the County to finance construction of public infrastructure or
(2) paid to the County and then credited back to an owner who actually constructs public
infrastructure improvement. Under this mechanism, while either the ‘County or a private entity
may construct public infrastructure, the County finances such construction in either case. When
development districts are created and utilized, development impact taxes are not used for public
infrastructure finance at all and are refunded to the original payer of such taxes. Instead, public
infrastructure can either be (1) constructed and financed by the County using bond proceeds or
(2) constructed by a private entity and financed by the County via reimbursement using bond
proceeds. The County’s longstanding policy and practice of reimbursement versus financing at
the time of construction is discussed elsewhere is this memorandum. However, the main point is
that under this mechanism, again, the County provides the vehicle to finance the public infra-
structure regardless of who constructs the improvements.

IV. CONCLUSION

The Citizens’ Reports provide no basis for the dissolution or reconsideration of any
actions taken to date by the developers or by the County, either with respect to the creation of
development districts by the County or by the developers with respect to the creation of private
infrastructure charges as an alternative means of financing infrastructure expense. The County’s
development district law is an important tool to be utilized by the County to manage growth.
The processes followed by the County in the creation of the Clarksburg Town Center Develop-
ment District and in the consideration of the pending Clarksburg Village and Clarksburg Skylark
Development Districts complied in all relevant and material respects with the provisions of
County law. Home purchasers were given notice of the proposed development districts prior to
purchasing their homes as required under Chapter 14 of the County Code. The development
district process has been a transparent and deliberate process, which involved a considerable
amount of public scrutiny and attention.

The County now needs to move forward. The developers of the Districts discussed
herein have relied in good faith upon the County to implement the financing afforded through the
development district process, have spent considerable sums of money in this effort, and are
determined to complete the process as expeditiously as possible. '

Respectfully submitted,

Linowes and Blocher LLP
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1994
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2002, from Karen Kumm-Morris, Clarksburg Planner, community-based
Planning Division
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Development District

Sample Executed Notice/Disclosure Forms
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APPENDIX A
_ DEVELOPMENT DISTRICTS IN MONTGOMERY COUNTY:
ENABLING AUTHORITY, POLICY DECISIONS AND HISTORY OF USE

L DEVELOPMENT DISTRICTS IN MONTGOMERY COUNTY: ENABLING
AUTHORITY, POLICY DECISIONS AND HISTORY OF USE

A. Review of the State Enabling Legislation and the Adoption and Implementation of
Chapter 14 and Chapter 20A of the Montgomery County Code

Part 11 of the memorandum described a brief history of the development district law in
Montgomery County, Chapter 14 and 20A of the Montgomery County Code. This appendix pro-
vides more detail concerning the provisions of those laws and how the Montgomery County
development district law differs from the State enabling legislation. Further, in the implementa-
tion of Chapter 14 by Montgomery County in consideration of the approval of the two German-
town development districts,’ the County has adopted certain policy decisions which affect the
ability of de\-}elopers to receive reimbursement for a significant portion of the infrastructure that

might otherwise be eligible.

One of the charges given to the Clarksburg Development District Advisory Committee by
the County,Executive included the investigation and research into mechanisms utilized in the
region and the national development community for funding infrastructure Improvements, to

arrive at a “best practices” evaluation of the benefits and risks to development district financing.
p p g

! Prior to the utilization of development districts in Clarksburg, the Montgomery County development district pro-
cess was used to create and fund two development districts in Germantown — the Kingsview Village Center
Development District and the West Germantown Development District. Each of these Districts went through the
complete process required under Chapter 14 of the Montgomery County Code and resulted in the imposition of
special taxes and assessments on the residents and business owners located in each of those respective Districts
without controversy.

The pention to create the West Germantown Development District and the Kingsview Village Center Develop-
ment District (which had originally been petitioned for as a single district and were Jater separated due to
differing timetables in the construction schedules of the ownership groups) were filed on June 21, 1996, only two
years following the adoption of the Montgomery County enabling statutes. Due to various events involving the
developer groups, as well as the County’s need to design a process 1o implement the development district law, the
first of these districts, the West Germantown Development District, was not formed until January 13, 1998,
Kingsview Village Center Development District was formed as a separate district on July 28, 1998. Monigomery
County issued $2.4 million of special obligation bonds on behalf of Kingsview Village Center Development
District in December 1999. The issuance of the approximately $15.9 million of special obligation bonds on
behalf of West Germantown Development District did not occur until April 2002,
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Unfortunately, the Advisory Report did not address this issue and failed to mention the fact that
development districts are utilized throughout the country and Maryland as an impoﬁant means of
infrastructure finance. The report also overlooked the existence of the two functioning develop-
ment districts iﬁ Montgorhery County, the West Germantown Developﬁiem‘ District and the
Kingsview Village Center Development District. The report therefore did not address one of its
more essential tasks, which was to investigate the so-called, best practices, benefits and risks of

using development districts as a financing mechanism in other jurisdictions.

B. Montgomery County’s Development District Enabling Law Distinguishes ‘the
County’s Process From that of Other Jurisdictions

There are several distinguishing factors in the Montgomery County development district
enabling laws and the process that the County utilizes to create development districts that make
this type of finaricing in Montgomery County very different from the law and process utilized in
other Maryland jurisdictions. We believe that these distinctions very adequately protect the
citizens of tﬁc County and add further burdens on developers and homebuilders attempting to use

development districts as a financing tool.

Chapter 14 of the Montgomery County Code, as supplemented by Chapter 20A, contains
a very detailed and complex vetting process which must be followed in order for a development
district to be created and bonds to be sold on its behalf by the County. The process requires the
involvement of both the County Council and the County Executive branches of County Govemn-
ment, in addition to the Montgomery County Planning Staff and Board as a prerequisite to the
creation of a development district. In contrast to the general State enabling legislation for
“special taxing districts,” codified as Article 24, Section 9-1301, and Article 23A, Section 44A,
which was enacted in 1995 and provides for a single public hearing prior 1o the adoption of a
resolution by a designated County or municipality creating the district and the édoptibn of a
second legislative action in order to issue bonds on behalf of a special taxing district, Chapter 14
of the Montgomery County Code requires no fewer than two (2) public hearings and no fewer

than four (4) separate legislative actions be taken by the Montgomery County Council .’ Fuﬁher,

? Chapter 14 requires three legislative actions ~ the adoption of the initial County Council resolution pursuant to
Section 14-6, the adoption of the second County Council resolution pursuant 1o Section 14-9, and the adoption of
a resolution 1o authorize the sale of bonds on behalf of the Development District pursuant 10 Section 14-13. In
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prior to the adoption of the resolution creating the development district, Chapter 14 requires the
study and recommendations of both of the Montgomery County Planning Board and the
Montgomery County Executive. This degree of governmental involvemg:nt provides consider-
"~ able transparency and multiple opportunities for public participation in the development district

process, indeed more so than any other Maryland jurisdiction provides.

The definition of “infrastructure improvement” in Section 14-3(g) of the Montgomery
County Code limits the use of development district financing severely in comparison to the
general Maryland enabling statute by prohibiting the use of such financing for infrastructure
which primarily serves the residents or occupants of only one development or subdivision. As
interpreted by the County, this provision prohibits development districts from financing the
construction of internal roads, on-site water and sewer connections or other internal in-
frastructure which a developer must construct in order to sell finished building Jots to builders,
even though such infrastructure is public infrastructure, which can be financed in other jurisdic-
tions throuéh municipal bonds issued on behalf of special taxing districts, and may be required to

satisfy APF.

The financing impact in the County enabling laws of limiting development district
financing to only arterial roads and major water and sewer trunk lines is not insubstantial. For
example, in Clarksburg Town Center, the developer has spent many additional millions of
dollars to construct internal roads and sidewalks, that are not proposed to be funded through the
Clarksburg Town Center Development District, which compares to just $8.9 million of APF
roads and sidewalks which are proposed to be funded through that District. An additional
$8.1 million of APF roads and other public infrastructure eligible under the County’s enabling
laws 10 be included in a development district and requested in the application petition was not
included by the County Council in the list of infrastructure to be financed through the Town
Center Development District due to County policy guidelines. Similarly, the Clarksburg Village
and Clarksburg Skylark developers are funding the construction of internal streets and other

internal infrastructure, as well as a considerable amount of eligible infrastructure, outside of the

addition, the County Council is required to amend the Capital Improvements Program (“CiP™) in order 10 include
the Development District infrastructure in the list of improvements to be funded through the CIP.
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development district process. Accordingly, the availability of development district financing

appears to be much more restrictive in Montgomery County than in other Maryland jurisdictions.

Unlike other jurisdictions, in Montgomery County the Departmieént of Finance is the
moving party behind development district financing through the hiring of independent experts
and consultants directly on behalf of the County, the selection of the underwriters to issue the
bonds, and administration of the disposition of bond proceeds through a detailed implementation
agreement with the developer. In many other jurisdictions, developers select the underwriter and
the financial advisors, develop the bond financing package, and initiate the financing with the
county or municipal financing department acting much more in an implementation role to

facilitate issuance of the bonds.

In addition, during the entire process of developing the Chapter 14 and Chapter 20A
enabling legislation, and in the creation and funding of the two Germantown Development Dis-
tricts, as we]-i as the work done to date on the Clarksburg Development Districts, the County has
utilized outside bond counsel to advise it on the legalities of each step in the process, as well as
utilizing representatives of the County Attorney’s staff and the legal staff to the Montgomery
County Council. This process has been a deliberate, thorough and exhaustive process, albeit a

process which has not moved very quickly.

C. _ Key Policy Decisions First Made By Montgomery County During the Implementa-
tion of the West Germantown Development District and the Kingsview Village
Center Development District.

In addition to the distinctions in Montgomery County’s enabling laws, the County
adopted certain policy positions in connection with the implementation of development districts
which, have affected the timing and amount of funding for infrastructure through development
districts. These policy decisions are enumerated in detail in the County Executive’s Fiscal Report
for West Germantown Development District (which also serves as the County Executive’s Fiscal

Report for Kingsview Village Center Development District) issued on August 16, 19972

* A copy of the County Executive’s Fiscal Report for West Germantown Development District is attached to this

Memorandum as Appendix F.
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The following policy decisions originally established for the Germantown Districts have

been applied to the three pending Clarksburg Development Districts.

* The use of a “take-out financing” bond structure that only allows developers to be
reimbursed after they have advance-funded and constructed the required infra-

. 4
structure Improvements.

* The use of a static threshold amount as an affordability standard in order that
special taxes and assessments imposed on properties located within development

districts do not exceed a percentage ratio of the ad valorem real property taxes.’

. Thé addition of “general benefit infrastructure,” which is not required to be con-
structed 'direcﬂy by a developer’s APF approvals, but which provides other bene-
fits 10 the residents.® Given that a credit against development Impact taxes is
provided by Section 14-10(e) of the Montgomery County Code, the County Exe-
cutive deemed that there needed to be off-setting general benefits to the taxpayers

living on the properties subject to the special taxes.

* Limitations on the amount of infrastructure proposed to be financed by providing
a minimal value-to-lien ratio of 4:1, whereby the appraised value of the properties

need to exceed by four times the total amount of the bond financing. Although

q

The County Executive’s Fiscal Report for West Germantown and Kingsview Village Center indicated that using
development district financing as acquisition financing rather than construction financing achieved three goals:
(i) maximizing the amount of infrastructure which can be financed; (ij) minimizing the cost to the future
homebuyer; and (iii) reducing the risk of the financing for bondholders. (See County Executive’s Fiscal Report -
West Germantown Development District, p. 8-9.)

In the West Germantown and the Kingsview Village Center Development Districts, the County Executive’s
standard was to limit the projected special assessments 1o no greater than a 25 percent (25%) increase over the
then-current ad valorem veal property tax rates that applied to the subject location. Given the then-projected
market value of a single family detached house in Germantown of $300,000, the maximum initial annual special
tax burden was projected 1o be in the neighborhood of $811, which the County Executive deemed an acceptable
level of tax burden on those taxpayers. (See West Germantown County Exécutive Fiscal Report, pp. 8-9)

The inclusion of the general benefit infrastructure had the further effect of removing certain infrastructure, which
the developers had petitioned for to be financed through the tax district. In the case of the West Germantown and
Kingsview Village Center Development Districts, the total amount of such infrastructure, which was removed
from the development district was approximately $11.2 million, or slightly more than half of the original
requested infrastructure list which the developers bad petitioned the County to finance through the development
district. (See County Executive Fiscal Report for West Germantown Development District, pp. 8 and 10.)
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generally accepted underwriting standards throughout the State of Maryland, and
in other jurisdictions by bond underwriters, require a much lower value-to-lien

ratio than 4:1, the County requires that this ratio be adhered to at all times.’

The aforementioned policy decisions have continued, although they have been modified
somewhat in the case of the three pending Clarksburg Development Districts. In more recent
discussions between representatives of the County’s Finance Department and representatives of
the developers for Clarksburg Skylark and Clarksburg Village, the requirement for so-called
“general benefit infrastructure” has been increaéed to nearly half of the infrastructure to be
funded through development district bonds. The original intent of the policy recommendation
(ie, to cﬁfset the effects of the impact tax credits afforded to developers) has evolved into a
generic policy intent that development district financing provide additional benefits to the

County in genéra].8

These policy decisions also continue to have the direct effect of limiting the amount of
infrastructure which is eligible to be financed under the County enabling statutes through the
development district process, and requiring developers to ‘seek alternative financing for an
extensive amount of infrastructure required to be constructed to satisfy APF requirements.
Further, these policy decisions must be kept in mind when examining the Clarksburg
Development Districts because they appear to have directly contributed to the lengthy passage of

time between the public hearings when initial notices were sent and the implementation

7 Consequently, in the case of the West Germantown Development District bonds, the County required that there
be a limit on the amount of bond proceeds available to be spent in the early years of the project, and subjected
certain bond proceeds to escrow until there was a sufficienly higher assessed value of underlying properties to
enable the 4:1 value-to-lien ratio to be met. This policy decision both reduced the total amount of infrastructure
that might be financed, as well as delayed the funding of the infrastructure through the proceeds of development
district bonds. (See West Germantown Development District County Executive Fiscal Report, pp. 8 and 12.)

* Similarly, the affordability guidelines, which were established in West Germantown, have been extended to
Clarksburg, albeit on a slightly different scale. Whereas the original intent of the affordability guidelines was to
limit the Jevel of the special taxes to 25 percent of the then-prevailing real property tax levels, the County has
adopted a somewhat arbitrary ceiling of $1,200 per single family detached house based upon 2003 dollar values
with respect to the level of annual special taxes, with the understanding that the level of special taxes and accord-
ingly, the affordability limits, would be increased 2 percent (2%) per year thereafier. Given the increase in the
selling prices of single family detached homes in Clarksburg, the $1,200 (2003 dollars) affordability cap is now
much lower than the 25 percent of prevailing real property taxes on such homes which the County had utilized as
its benchmark in Germantown. ‘
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and issuance of bonds. They also have affected the type and dollar amount of infrastructure

proposed to be financed by the respective development distncts.

D. General Construction of Chapter 14

Section 14-18 of Chapter 14 contains some very important language which must be kept
- in mind when analyzing certain of the allegations brought by the Clarksburg Development Dis-
trict Advisory Committee and the Clarksburg Town Center Advisory Committee. '

Section 14-18(a) states as follows:
This Chapter i1s necessary for the welfare of the County and its residents,
- and must be liberally construed to achieve the purposes stated in Section

-14-2,
Section 14-2 of the Montgomery County Code states the general purposes of Chapter 14

~ are, in part, to:

authonze the County to provide financing, refinancing, or reimbursement
for the cost of infrastructure improvements necessary for the development
of land in areas of the County of high priority for new development or
redevelopment, . . .

Construing the powers of the County broadly as required by Section 14-18(a) mandates that
every effort be made to enable the use of development districts rather than seeking ways to limit

such use through distorted and attenuated interpretations of County law as set forth in the two

Chtizen reports.
Further, Section 14-18(b) of the Montgomery County Code states as follows:

The powers granted under this Chapter supplement any power conferred
by any other Jaw and do not restrict any other power of County govern-
ment. ‘

The foregoing language clearly contradicts the interpretations made by the Citizen reports
that Chapter 14 1s somehow in violation of other County planning and zoning laws and regula-
tions, and that failure of developers to utilize the development district process prior to seeking

preliminary plan approval is illegal under County law. The plain language of Section 14-18(b) is
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to the contrary. The development district law is a supplement to, and not an abrogation of, any

powers granted under any other law to County Government.
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- APPENDIX B

CLARKSBURG TOWN CENTER
(TERRABROOK/NEWLAND COMMUNITIES)

II. "CLARKSBURG TOWN CENTER (TERRABROOK/NEWLAND COMMUNI-
TIES)

A. Detailed History of Development District Creation and Development Approvals

We have already provided a detailed discussion of the development approvals obtained
for the Clarksburg Town Center in Section III.A.v. of this memorandum. Accordingly, we be- _
lieve the facts clearly establish that the processes followed by the County in the creation of the
Clarksburg Town Center Development District, as well as in connection with the ongoing con-
sideration of the Clarksburg Village and Clarksburg Skylark Development Districts to date,
complied fully with the requirements of Chapter 14 and Chapter 20A of the Montgomery County
Code. As né)ted below in the case of each of these districts, there was considerable public notice
concerning thelr creation, including multiple articles in the press, and the lengthy County process

afforded interested citizens with multiple opportunities to participate in the discussions.

i Filing of Development District Petition and Approval of Initial Resolution by
County Council

Shortly before the filing of the petition requesting creation of the Town Center De-
velopment District on July 5, 2000, the underlying property for the Town Center was purchased
by Terrabrook Clarksburg LLC from the prior owners, Piedmont Land Associates L.P. and
Clarksburg Land Associates L.P. The petition to create the Town Center Development District
signed by Terrabrook Clarksburg LLC, the sole property owner, requested that approximately
$17.5 million of infrastructure be financed through the Clarksburg Town Center Development
District, consisting primarily of road and other transportation infrastructure identified under the
- approved preliminary plan. Included within the infrastructure petition by Terrabrook Clarksburg
LLC was also approximately $4.5 million of infrastructure not directly required by the approved
preliminary plan, including the improvements for a public park and a contribution towards a

civic center to be owned and operated by Montgomery County.
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The filing of the petition to-request the County Council to establish the Town Center
Development District was reported in the Montgomery County Gazefte in an article written by
staff writer Susan Singer-Bart, published on July 12, 2000.° In addition to quoting representa-
tives of Terrabrook and Linowes and Blocher in connection with the filing of the petition, the
articles quoted the staff counsel to the County Council, Mike Faden, who stated, among other
things, “The Development District is relatively new in Montgomery County, but the idea is used
widely in other parts of the country, particularly in California.” There were at least two other
articles published in the Gazetfe concerning the County Council consideration of the proposed
Clarksburg Town Center Development District, one article dated August 2, 2000, and the second
dated September 20, 2000.

Following the filing of the petition for the Clarksburg Town Center Developmént Dis-
trict, a public hearing was held on August 1, 2000, before the Montgomery County Council to
consider the initial resolution as required under Section 14-6 of the Montgomery County Code.
This resoluti-on declared the intent of the County Council to create the Town Center Develop-
ment District, and found that intensive development of, and public interest in, the Town Center
area during the term the District would benefit the public interest because certain public facilities
and development would be provided in a more timely and coordinated fashion throughout the
District. Th-e Montgomery County Council adopted Resolution No. 14-648, the initial resolution
for the Town Center Development District, on September 26, 2000.

il PAPF Approval by Montgomery County Planning Board

Following the adoption of the first Resolution by the Montgomery County Council,
Terrabrook filed the required application with the Montgomery County Planning Board on Nov-
ember 14, 2000, to seek Provisional Adequate Public Facilities approval pursuant to Section 14-7

of the Montgomery County Code.

On November 27, 2000, the Clarksburg Civic Association invited representatives of
Terrabrook and the County Finance Department to present information on the proposed Town

Center Development District to their membership. Representatives of Terrabrook, Linowes and

? This article and all other relevant articles printed in the Montgomery County Gazette are contained in full in
Appendix M. .
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Blocher, the Montgomery County Planning Board staff, and Jennifer Barrett from the Depart-
ment of Finance provided information to the Clarksburg Civic Association and answered ques-
tions over the course of the 2-hour meeting. Again, reporter Singer-Bart of the Gazette wrote an
article which was published on November 29, 2000, describing the meeting and the plans for the
Clarksburg Town Center Development District.

Following a work session with the Montgomery County Planning Board staff, a meeting
of the Planning Board was held on March 8, 2001, to consider the application of the Clarksburg
Town Center Development District. The staff of the Montgomery County Planning Board had
reviewed the list of infrastructure originally contained in the petition for the Clarksburg Town
Center aﬁd had indicated that certain of the internal streets which, while required to satisfy the
adequate public facilities tests for the Preliminary Plan for the Town Center, would not be
supported for purposes of inclusion within the Development District due to the fact that such in-
frastructure improvements were deemed to primarily serve the residents or occupants of the
Town Center and were the sole responsi’oilit}.r of the Town Center developer under the Planning
Board’s site plan and APF requirements. The staff found that the remainder of the proposed
infrastructure improvements did serve a larger area than Terrabrook’s portion of the Clarksburg
Town Center and appropriately should be included in the Town Center Development District.
The staff further found that certain of the proposed infrastructure improvements, including
construction of a local park and grading of a school site, were activities that traditionally were
viewed as the responsibility of the public sector; however, if the inclusion of such improvements
in the District could be achieved within the County’s guidelines for an acceptable level of tax on
the residents, the staff indicated that such improvements could be included within the Town Cen-

ter Development District.'®

The staff report further commented on the language of Section 14-3(g)(2) which provides
that proposed infrastructure improvements should not be the responsibility of a single developer
under the Planning Board’s site plan and APF requirements. The report reiterated that it was the

* understanding of Planning Board staff that the County Executive would propose an amendment

' See Staff Report dated March 2, 2001, set forth in Appendix N.
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that clarifies that single developers, like Terrabrook, can form a development district as long as

the infrastructure serves a larger area than its development.

_ Following public testimony on March 8, 200]., and the approval by the Montgomery
County Planning Board, Planning Board Chairman, William Hussman, wrote letters 1o Douglas
Duncan; County Executive, and Blair Ewing, President of the Montgomery County Council,
dated March 22, 2001, indicating the unanimous approval of the application of the Clarksburg
Town Center Development District and finding that the proposal ‘met the adequate public
facilities requirements in the Section 14-7, as modified by certain conditions. The conditions
were essentially those stated in the staff report, including the recommendation that Section 14-
3(g)(2) bé amended, if necessary, to allow for improvements to be the responsibility of the single
developer as long as the proposed improvefnents serve a greater public benefit than a single de-
velopment. Further, the list of infrastructure originally proposed by Terrabrook had been modi-
fied to eliminate certain of the internal streets and to provide that the local parks and school site
could be included within the District provided it was found to result in a financially acceptable

tax burden on the residents.

The Gazette reported the recommendations of the Planning Board in an article which ran
on March 14, 2001 entitled “Planners Pick Beneficiaries of Tax District Money.” The article
quoted William Hussman, chair of the Montgomery County Planning Board, among others, who
was quoted as saying “The net effect of this is you’re going to finance those improvements at
public rates and pass the costs on to homeowners.” The article concluded with the following:
“Hussman complimented his staff and the developer for bringing about the vision conceived in
the Clarksburg Master Plan. ‘It’s appropriate [the development district] get approved and
implemented,” he said. A second County Council resolution will be needed to implement the

development district and decide what infrastructure items the development district will fund.”

During the time that the Planning Board was considering the application of the Clarks-
burg Town Center for PAPF approval pursuant to Section 14-7 of the Montgomery County
Code, representatives of Terrabrook were meeting with Mr. Edgar Gonzales, the Deputy Director
of the Montgomery County Department of Transportation, regarding a potential County par-
ticipation project on Stringtown Road, which would include Terrabrook, and other developers
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whose project abutted Stringtown Road, and the County. The Town Centef Development Dis-
trict petition, as modified by the March 2001 Planning Board approval, contemplated that por-
tions of Stringtown Road between Maryland Rt. 355 and Piedmont Road would be included in
the Clarksburg Town Center Development District. Although a paJTicipati;n agrecment was not
formally entered into at that time, these discussions. ultimately led to recommendations adopted
in the I;lanning Board’s consideration of the Clarksburg Skylark and Clarksburg Village Devel-
opment Districts that portions of Stringtown Road between Maryland Rt. 355 and Piedmont
Road would need to be constructed by the developers for those projecfs, by the County, or as part
of the Clarksburg Town Center Development District in order for those development districts to
achieve PAPF approvals. We submit that, in the case of Stringtown Road, the development dis-
trict process worked in a very favorable fashion for the County due to the fact that it helped
marshal the various County agencies considering Clarksburg projects to work in a more unified

fashion to achieve a consistent plan of development.

jii. ~ The County Executive’s Fiscal Report

During the period of time between approval of the PAPF application by the Montgomery
County Planning Board in March 2001 and early 2002, there were a series of meetings with
various representatives of the County Executive branch and representatives of Terrabrook and
counsel] to discuss the process for the preparation of the County Executive’s Fiscal Report as re-
quired by Section 14-8 of the Montgomery County Code. Initially, representatives of the Depart-
ment of Finance, which had largely worked on the County Executive’s Fiscal Report for the two
Germantown Districts, indicated that they would be spearheading this effort. During the fall of
2001, staff members began preparing a list of infrastructure ﬁ;quired under the Clarksburg
Master Plan to determine the overall universe of public improvements needed to be constructed
in Clarksburg. In early January 2002, the developer was informed through counsel that the
Office of Management and Budget would be taking the lead for the County Executive branch,
from the standpoint of reviewing the proposed infrastructure list and that the County Finance
Department would play a lesser, albeit still important role, in the preparation of the final County
Executive’s Fiscal Report. In March 2002, a series of meetings commenced with Mr. Ed Daniel,
a consujtant hired by the Office of Management and Budget, to review the proposed infrastruc-
ture list, including review of cost estimates of the infrastructure and making a determination as to
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their eligibility under the County’s enabling Jaws. This process extended through October 2002

when the County Executive’s Fiscal Report for the Clarksburg Town Center was finally issued.

~ During the consideration of the infrastructure by the County Executive branch, represen-
tatives of the County Finance Department had requested information from Terrabrook with
respect to the real estate sales contract notices that were being provided to purchasers in the
Town Center pursuant to Section 14-17 of the Montgomery County Code. Terrabrook provided
samples of the real estate sales contract notices, which were reviewed by representatives of the
Department of Finance and approved for use with the home purchasers. In an e-mail dated
May 1, 2002, from Mr. Glenn Wyman of the County Finance Department to Ms. Tracy Graves,

an executive with Terrabrook, Glenn wrote as follows:

Tracy:

Thank you for providing me with an electronic version of the disclosure.

Attached 1s our recommendation. We essentially changed the format to

make 1t easier to read and added a sentence about when the tax bills are

mailed. If you have any issues with our draft, please call me at 240-777-

8929.

Thanks, Glenn

In September 2002, Ms. Jennifer Barrett, of the Montgomery County Department of

Finance, contacted Jack Orrick of Linowes and Blocher regarding the requirement in Section
20A-1(f)(2) of the Montgomery County Code that 80% of the property owners must approve the
creation of a development district. She asked whether, in our opinion, the language in Section
20A-1(f)(2) required any additional consent of the property owners to be obtained to create the
Town Center Development District. Following this request, a series of discussions took place
with Jennifer Barrett, Ms. Cheryl Guth, of the law firm of McGuire Woods, which served as the
County’s outside bond counsel for the development district bonds in the Germantown Develop-
ment Districts, and Mr. Jim Cumbie of the law firm of Venable, which served as the County’s
bond counsel for its general obligation debt, regarding the requirements of Section 20A-1. Dur-
ing these discussions, the arguments set forth in Section IL.C. of this memorandum were pre-

sented to the County and its bond counsel. Both of the County’s bond counsels expressed agree-

ment that Section 20A-1(f)(2) was, in fact, satisfied by the filing of the initial petition under
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Section 14-6 of the County Code by Terrabrook Clarksburg LLC and that no additional property

owner consent was required.

During the course of the discussions with Mr. Ed Daniel and othei representatives of the
Office of Management and Budget, the County Department of Public Works and Transportation
and the County Parks Department, each agency carefully reviewed the developer’s cost esti-
mates for the infrastructure. During the course of this review, due in part to changes in scope and
in part due to later-stage engineering data, the cost estimate for the infrastructure items originally
petitioned by the developer had increased from $17.5 million to $21.8 million, including a 30%

contingency amount.

In the final County Executive’s Fiscal Report issued on October 17, 2002, the County
Executive made certain modifications to the proposed list of infrastructure to be financed by the
Clarksburg Town Center Development District by adding some additional “general benefit”
infrastructuré, including a higher contribution towards the civic center (later replaced with a new
County library project) of $4.6 million (as compared to the original approximate $3.5 million
included in the petition) a contribution of $1.6 million towards the construction of Stringtown
Road on the west side of Maryland Rt. 355 running to Rt. 1-270 (estimated as 25% of the total
cost of such segment of road) and the construction of one lane of a 2-lane “gap” in Stringtown
Road which ran between the projects owned by EIm Street to the east and Centex to the west, in
addition to the two lanes of Stringtown Road which had already been determined to be a PAPF

requirement of the Town Center.

The County then limited the total amount of infrastructure to be funded through the
Clarksburg Town Center Development District to $17 million based on its affordability
guidelines. Accordingly, with the inclusion of the above-listed approximately $6.8 million of
general benefit infrastructure, only approximately $10.2 million of the approximately $18.3 mil-
lion, or approximately 55% of the Iraﬁsponaﬁon and other public infrastructure actually required
to be constructed by the developer for PAPF requirements, qualified for inclusion within the
Town Center Development District. The County Executive’s Fiscal Report did provide that

$3.5 million of the excluded infrastructure, including infrastructure which had been identified by
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the Montgomery County Planning Board as priority infrastructure, could be funded through the

Development District if there were cost savings on the initial list of infrastructure.'!

The County Executive’s Fiscal Report analyzed the potential amount of special tax in
relation to the then-prevailing level of real property taxes and determined that the projected ini-
tial ad valorem special tax be limited to an amount that was not more than 30% of the current
property taxes in the affected location. Based upon the then-prevailing real property tax and the
assumed market value of a single-family detached home of $350,000, the County Executive .

Tecommended that the special tax burden not exceed $1,200 per single-family detached home.

Again, as had been the case in the West Germantown Development Districts, the County
Executive’s Fiscal Report recommended the inclusion of additiona! “general benefit” infra-
structure as enhancements to the package petitioned by the developers. However, the County
Executive’s Fiscal Report did nbt attempt to quantify the amount of general benefit infrastructure
based upon the development impact tax credit, but instead indicated that the inclusion of such
“non-required” improvements should be at a much higher level in order to help support the
notion that growth should help “pay for itself.” Given the more than $500 million estimated cost
of potential infrastructure needed to support the build-out of the Clarksburg area east of Rt. 1-270
and with only about 15% of such infrastructure then under consideration to be funded through
the Town Center Development District in combination with the Clarksburg Village and Clarks-
burg Skylark Development Districts currently under review, the County Executive deemed it
important that the Town Center Development District include a higher level of general benefit

infrastructure to help finance this needed infrastructure.

. Approval of the Second Resolution by the County Council

Following issuvance of the County Executive’s Fiscal Report, atléntion turned to the
scheduling of the public hearing for the second County Council resolution to consider the crea-
tion of the Clarksburg Town Center Development District by the Montgomery County Council.
As stated in Section IILF. of this memoréndum, notices were placed in the newspapers and were

sent by the County Council staff and by Terrabrook to all of the homeowners then listed on the

"' A table showing the proposed list of infrastructure originally petitioned for by the developer alongside the final
list of infrastructure recommended by the County Executive is contained in Appendix O. v
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tax assessment rolls for the proposed Clarksburg Town Center Development District in early
November, and a public hearing was held on December 10, 2002, to consider the second County
Council resolution. Following a work session held on February 6, 2003, by_the Management and
Fiscal Policy Committee of the Council (MFP), Resolution No. 15-87, the second County Coun-
cil resolution, was adopted by the ﬁl]l Council on March 4, 2003, to create the Town Center
Development District. The list of infrastructure proposed in the County Executive’s Fiscal
Report was carried forward into the second County Council resolution. As it had done in the
case of the West Germantown Development District, the County Couﬁcil approved a list of other
infrastructure which included a “primary” list of $17.0 million in infrastructure as recommended
by the County Executive’s Fiscal Report and a “secondary™ list of infrastructure, which included
other infrastructure required to be constructed by the developer for PAPF requirements, but
which could only be funded through. the development district if there were cost savings in the

items listed on the primary list.

in a.n article published in the Gazette on March 5, 2003 under the headline “Clarksburg
Residents Required to Pay for Local Projects,” reporter Singer-Bart described the actions téken
by the County Council to create the Town Center Development Distnict. County Executive
Doug Duncan was quoted in the article as saying “Creation of a town center district should be
supported, consistent with my and council’s view that new growth be expected to pay for a

significant amount of the new public infrastructure needed to support it.”

V. Subsequent Events

Since March 2003, Montgomery County has taken no further formal action with respect
to the Clarksburg Town Center Development District. In October 2003, Terrabrook’s interests in
Clarksburg were purchased by Newland Communities as part of the acquisition of a much larger
real estate portfolio. Newland has continued to serve as the developer of the Clarksburg Town
Center. Although a meeting was held in November 2003 with representatives of the County, the
underwriiers selected by the County, the County’s financial consultants, and representatives of
the developer and its counsel to discuss a proposed timetable for a bond financing on behalf of
the Town Center, such bond financing has yet to proceed primarily due to the fact that final site

plans for the Town Center project are still under consideration by the M-NCPPC Planning |
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Board, most recently pursuant to the compliance program approved by it on August. 17, 2006. In
accordance with the compliance program, revised site plan applications have been filed by
Newland for the commercial portion of the Town Center, along with amended Project and Pre-
liminary Plans. It is the current intention of Newland Communities that, fdl]owing the approval
of such site plan applications, it will request the County to move ahead with the issuance of
bonds on behalf of the Clarksburg Town Center Development District.
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APPENDIX C

CLARKSBURG VILLAGE/CLARKSBURG SKYLARK (ELM
STREET/ARTERY/ BEAZER)

I "CLARKSBURG VILLAGE/CLARKSBURG SKYLARK (ELM STREET/
ARTERY/BEAZER)

A. Detailed History of Development Districts Creation and Development Approvals

The developments proposed for inclusion in the Clarksburg Village Development Dis-
trict, owned by affiliates of Elm Street Development, and the Clarksburg Skylark Development
District (the underlying community was referred to initially as Greenway Village, and later as
Arora Hills, in marketing literature), owned by a joint venture formed by the Artery Group and
Beazer Homes, have been linked together since the adoption of the 1994 Clarksburg Master Plan
by virtue of the fact that such properties are referred to collectively as the “Newcut Road
Neighborhood” in the Clarksburg Master Plan. Accordingly, these properties have shared com-
mon infrastructure requirements and have coordinated their development schedules in order to
ensure that each development has the ability to move forward under the County’s Master Plan

staging requirements.

Although the Clarksburg Village development commenced processing of its APF
approvals with the Montgomery County Planning Board prior to those of the Clarksburg Skylark
development, with its pre-preliminary plan application considered in late-1999 and its prelimi-
nary plan application considered m July 2001, the Clarksburg Skylark development soon caught
up. The processing of thé preliminary plan for Clarksburg Skylark was delayed pending the
rezoning of the Clarksburg Skylark development from the R-200 zone 1o the PD-4 zone, which

rezoning was approved on April 10, 2001.

i Filing of Development District Petition and Apbroval of Initial Resolution by
County Council

The owners of the properties comprising the Clarksburg Village and Clarksburg Skylark
Development Districts jointly filed their petitions with the County Council to create the two
independent Development Districts on July 17, 2001. In the transmittal letter to the County
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Council, the County Council was requested to consider the petitions on a concurrent basis for
purposes of public hearings, work sessions and other Council matters due to the commonality of
the infrastructure to be funded through the two Development Districts. The petition filed by
Clarksburg Village listed proposed infrastructure ranging in cost between $38 million and $44
million, including certain identified infrastructure which would be constructed on a participatory
basis witi‘n the Clarksburg Skylark Development District. The estimated range for the infrastruc-
ture to be financed by Clarksburg Skylark Development District was between $40 million and

$48 million, again including the common infrastructure.

In connection with the filing of the preliminary plan application on behalf of Clarksburg
Village, which was approved by the Montgomery County Planning Board in late July 2001, sev-
eral weeks after the filing of the joint petitions, a phasing plan was worked out with the Mont-
gomery County Planning Board and Clarksburg Village / Clarksburg Skylark, that established a
priornity for the construction of the required trahsponation infrastructure linked to the release of

designated number of building permits for the two combined developments.

The public hearing required by Section 14-6 of the Montgomery County Code for the.
Clarksburg Village / Clarksburg Skylark Development Districts was held on September ‘11,
2001. On October 2, 2001, following a work session of the MFP Committee of the Montgomery
County Council, the Montgomery County Council approved Resolution No. 14-1009, stating that
the creation of two Development Districts in the Newcut Road area of Clarksburg and public
investment in those areas during the terms of those Development Districts would benefit the

public interest.

The Gazette again reported the Council action in an article published on September 21,
2001. Reporter Susan Singer-Bart wrote “The creation of development districts, similar to one
created for Clarksburg Town Center, will permit developers to use bonds to pay for the infra-
structure of the commumity. A development district uses bonds to pay the costs of roads, sewer
and other infrastructure amenities needed to create a new community. By using municipal
bonds, the builder gets a better interest rate. The bonds are repaid through a special tax assess-

ment on only the property owners within the special district.”
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1i. PAPF Approval by Montgomery County Planning Board

On October 31, 2001, each of the Clarksburg Village and Clarksburg Skylark Districts
submitted a joint application to the Montgomery County Planning Board. 1o seek District-wide
PAPF approval ﬁmsuant to Section 14-7 of the Montgomery County Code. Although as noted,
the preliminary plan application for Clarksburg Village was adopted by the Montgomery County
Planning Board prior to the Planning Board’s consideration of the distnict-wide PAPF require-
ments pursuant to Section 14-7 of the Montgomery County Code, the Montgomery County Plan-
ning Board actually considered the preliminary plan application for Clarksburg Skylark at the
same time as it considered the District-wide PAPF application pursuant to Section 14-7. There-
fore, the statement made in one of the reporis that no development districts had been contem-
plated at the time of the preliminary plan approvals of any of the three pending Districts is in fact
not correct, although as noted in Section 111 A. of this memorandum, there is no such require-
ment under t_‘he Montgomery County planning and zoning laws. The Gazetre published an article
on November 21, 2001 which reported that the preliminary plan had been filed and that the

County was creating development districts to help pay for the road infrastructure.

During the deliberations on the Clarksburg Village and Clarksburg Skylark Development
Districts by the staff of the Montgomery County Planning Board, the issue was raised by the
Planning Board staff as to whether the Planning Board had the authority to recommend addi-
tional infrastructure for inclusion within the Development Districts that was not contained in the
original petitions, even lhoﬁgh such additional infrastructure was not technically needed to satis-
fy the PAPF tests of Section 50-35(k} of the Montgomery County Code. The justification fdr the
inclusion of such additional infrastructure used by the Planning Board staff was Section 14-
3(g)(2) of the Montgomery County Code, that the infrastructure would be useful to the general

public, not just the residents of one subdivision."?

The Montgomery County Planning Board approved the preliminary plan application for
Clarksburg Skylark effective February 2, 2002, and less than two weeks later, on February 14,
2002, unanimously voted in favor of approving the PAPF applications of Clarksburg Skylark

Development District and Clarksburg Village Development District pursuant to Section 14-7 of

" See discussion at Section 111.B. of the response memo.
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the Montgomery County Code. Reporter Singer-Bart wrote an article which ran in the Gazette
on Februaxy 13, 2002 noting the approval of the preliminary plan of Clarksburg Skylark which
again mentioned that the County was creating development districts for the mfraslructure to be

constructed on behalf of Clarksburg Skylark and Clarksburg Village.

The infrastructure listed by the Montgomery County Planning Board for inclusion within
the two Districts, as evidenced by the March 5, 2002, letter from Planning Board Chairman, Mr.
Arthur Holmes, Jr.,, to Council President, Mr. Steven A. Silverman, was identical to the list
originally included within the petitions filed by the two Districts except for the addition of a
. portion of Stringtown Road not currently assigned to any adjacent development, the upgrading of
the road and trail crossings over Little Seneca Creek from a culvert to a bridge in order to
minimize environmental impacts, improvements to Skylark Road, improvements to a public
local park along Newcut Road Extended and the fumishing of a privately maintained community
meeting facility in the commercial area of the Clarksburg Skylark Development District (the

latter of such obligation since transferred to Clarksburg Village).

In September 2002, the Planning Board approved the first phase of the site plan for
Clarksburg Skylark. In an article published on September 18, 2002 which mentioned this
approval, Gazette reporter Susan Singer-Bart wrote “Clarksburg Village and Greenway Village
at Clarksburg, the two Newcut Road developments, are sharing the cost of building the roads in
the two communities. The County Council has created special taxing districts that require home-

buyers to pay for the road projects.”

Each of the preliminary plans for Clarksburg Village and Clarksburg Skylark had con-
templated the preparation of a detailed infrastructure site plan, which would address the complete
package of transportation infrastructure needed to complete these developments. Each of the
staff reports submitted by the Montgomery County Planning Board for each of the Clarksburg
Village and Clarksburg Skylark infrastructure plans made reference to the pending development
districts for those communities and identified the development districts as a source of funding for

some of the recommended infrastructure.
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ii. Subsequent Events

Discussions with the Office of Managément and Budget and the Finance Department of
tﬁe County Executive branch commenced shortly after approval of the PAPF requirements were
cbmp]eted for the two Districts by the Montgomery County Planning Board. Such discussions
involved detailed review of anticipated costs and eligibility with various County planning agen-
cies responsible for the necessary infrastructure, including the Department of Transportation and
Public Works and the Montgomery County Department of Parks for each of the listed items of
infrastructure proposed for inclusion within the ultimate Development Districts. These
discussions were delayed for a substantial period of time pending the resolution of certain design
1ssues in\lrolving stream crossings for roads and trails proposed to be constructed through the

Development Districts.

Although the County Executive branch has released proposed lists of infrastructure which
it would consider including within the County Executive’s Fiscal Report on two occasions, the
first in August 2003, and the second in December 2005, due to the extensive additional general
public infrastructure requested by the County Executive ($26,359,000 in the version issued in
August 2003 and $32,810,000 for the version issued in December 2005), and some differing
interpretations between representatives of the County and the developers as to what items of
infrastructure should be designated as “general benefit” infrastructure, the developers for
Clarksburg Skylark and Clarksburg Village have not indicated their agreement with the proposed
list. In February 2006, the developers submitted a letter to the County Executive branch secking
clanfication of the County’s policy for inclusion of so-called “general benefit” infrastructure.
The County has never formally responded to this letter, and the County Executive’s decision to
suspend consideration of the Development District applications pending the receipt of the
Residents Committee report has effectively suspended any further activity with respect to the

Clarksburg Village and Clarksburg Skylark Development Districts. |

Due to the length of time that had elapsed following the February 2002 Planning Board
approval and the dehberations of the County Executive branch on the infrastructure list to be
included within the County Executive’s Fiscal Report, the developers for Clarksburg Village and
Clarksburg Skylark decided to put in place a private infrastructure charge that would enable them
10 assess charges against the properties included within their respective developments as a means
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of reimbursing them for the cost of the infrastructure required to be included if the. County does
not proceed to approve the Clarksburg Village and Clarksburg Sky]ark Development Districts.
The Declaration to enable the assessment of these private infrastructure charges for the
Clarksburg Skylark properties was filed on February 26, 2004, and a si&ﬁ]af declaration was
filed on August 31, 2004 for the Clarksburg Village properties. Home purchasers have, in each
of these communities, signed notices at the time of entering into their sales contract fully

disclosing the existence of the alternative private infrastructure charge.'”

In late 2006, each of the developers for Clarksburg Village and Clarksburg Skylark sent
letters to all of the property owners in their respective developments informing them that, while
the developers intended to continue to work with the County in order to seek the creation of the
Development Districts, neither developer was willing to continue these negotiations indefinitely.
Accordingly, by Decémbér 31, 2007, each of the developers intended to decide whether or not to
continue negotiations with the County or to commence assessing the private infrastructure

charges pursuant to the recorded Declarations.

" See Section 111.G. of the response memorandum for a detailed discussion of the legal basis for the imposition of
such private infrastructure charges,
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APPENDIX D

THE ATTORNEY GENERAL

" "OF MARYLAND

 OFFICEOF .

COUNSEL TO THE GENERAL ASSEMELY
‘ 104 Leotmianve SErvees Busomg
30 Sram Coxas )
Arsarct s, Moo 21401-1991

Bayrmeome & Loca, Carlmg Anea (410) B4 1.3889

Wasswaion METorouTss Ases (307) B58-388% )
TTY Fon Deas - Ssemasmn s, (410) B471-3814 - 0.C. Mameo, (301) 858-3814

May 20, 1894

The Honorable Willlam Donald Schaefer
Governor of Maryland

State House

Annapolis, Maryland 21401

Re: House B{!] 8%5.
Dear Governor Schaefer:

We have reviewed and hereby approve for constitutlonality
and legal sufficiency House Bil] 895 (Montgomery County - Special
Obligation Debt). In doing so, we have concluded that the bil}
does not clearly constitute an impermissible public local law for
2 single charter home ryle county om a subject covered by the
Express Powers Act [Art. 25A, §5) and does not contravene one-
person/one-vote requlirements in viclation of the Equal Protection
Clause of the Fourteenth Amendment. .

_ House BIl! 895 provides for creation by Montgomery County of
"development districts™ that are special taxing districts or
special assessment districts for new developments or redevelgped
properties, where the costs of publlc Infrastructure may be
financed through Iissuance of bonds or other obligations "for
which the principal, interest, and any premium shal)] be paid from
special tazxes, assessments, fees, ‘or charges collected by the
county in the development district."” -Before & diIstrict is
created to finance special obligation bonds, the propoesed action,
inter alia, must be approved by 803 of the owners of real
property located within the district. 1/
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¥ yjonorable Wllliam r———

1. Charter Home Rule

The Leglslature enacted the Express powers Act, Art. 25A, &5
of the Anpotated Code, in obedlence tO Article XI-A, §2 of the:
State Constitutlon, which mandated a grant by publle general law
of express powers for charter countles.

Oace 3 particulai’ power has been delegated tO the countle
upder the Express Powers Act, Article X1-A, &4 of th
Constlitutlon forbids the General Assembly from enacting an
further publlc local jaws within the scope of the express powe
30 granted gntll such time 35 the Leglslature withdraws the powe
by publle general law. Rltchmount Partnership v. Board ©

SupvIrs: of Elections, 283 Md. 48 (1978).

We have reviewed House Bi1}1 895 In 1ight of certaln bos
issuing authority contained in the Express Powers Act unde
§5(P). The "special obtigation bonds* of mother obllgations”
described in House Bill 885 appear to be nelther pure "general
cbligation bonds” addressed DY §s5(pP)(1), nor pure "revenue bonds”
addressed b §5(P)Y(2), and It is the view of bond counsel for
Montgomery County that the county is mot presently authorized to
jssue such a form of debt under exlsting State law.

During the 1993 leglislative session, Assistant Attornmey
General Richard E. Israel responded to 3 request for advice onm
the authority of Montgomely County to lssue special obligation
debt under existing law, io light of the opinlon of bond counsel
for Montgomery County that "special obligatlon bonds” of the sort
, contemplated by the 1983 legislation and now by House Bil1l 895,
were not author!zed under §5(P)(2) of Art. 25A, which grants to
gcharter countlies the a:uthqrity to lssue revenue bonds. See
letter of advice to the Hom. Brian Frosh dated March 19, 1993,
and opinion ~of Smith, Somerville & Case dated Oct. 2, 1992,
addressed toO Montgomery County Attorney Joyce Starn (the "Bond

1 we have also construed the titie of the bill 1o be in compliance with Article I, §29 of
the Maryland Constitution. Neither develoment districts nor a certain disciosure
requirement for contracts of sale of real property within 2 development district are
spec.iﬂc:ally'mentioned in the purpose paragraph of the bill. The purpose paragraph does,
hewever, inciude "providisg certain lmitations on the issuance of special obligaton debt”

. and does state that. it Is "geperally relating to the autbority of Montgomery County to *
issne special obligation debt” Development districts are the mechanism under the bill
{or issuance ct.speda.lobllgaﬂon debt,andmustbaestzblishedbythecQuntyin
accordance with procedures set forth in the bill. County legisiation must also provide for

aotice of the pature of tha bill for purposes of compliance with §29, which requires that
the tHtle sot be misleading, Allled American Mutual Flre Insyrance v. Commissicoer of
Motor Vehicles, 219 Md. 607 (1959), but does not require that the title incivde

an
Shetract of the bill's contents, Mayor and City Council of Baltimore v. State of Maryland,

281 Md. 217 (1977).

I =t =T
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Counsel Oplnton"), both of which were part of the legislatlive
record of House Bill 895.

The Bond Counsei Opinion observed that revenue bonds have
traditionally been understood to be bonds that are payable svlely
from revenues derived from the project flnanced with the proceeds
of the bonds, and have Dbeenl distingulshed by some courts from
speclal obligation bonds which are payable also from additional
' sgurces. It did not consider or construe §5(P)(1) of Art. 25A,
which provides "... for the borrowing of moneys oa the falth and
credit of the county and for the lissuance of bonds or other
evidences of Iindebtedness therefor ..." subject to certain
conditlons, one of which could be construyed to lndicate existing
charter county authority to issue bonds of the nature contem-
plated by House B111 895, In partlcular, 55(?)(;)([)(!:) exempts
from a certain bond restriction "bonds or - other evidences of
{ndebtedness lssued or guaranteed by the county payable primarily

- or exclusively from taxes levied Im or on., OF other revenues of,
specia taxing areas or districts heretofore or hereafter.
" ‘established by law...." (Emphasis added). 2/

It is our understanding that County bond counsel agree that
this exemption -implies -existing authority to lssue speclial
" obiigation- debt,= but-that -they do rot coansider this provision to
be--im -itself .a .grant of .such _authority. .on whlch .«to base an
approving legal oplinion with respect ..to. .valld authorization of

- such bonds.:

e T A e g,

wWhile in Mr. Israel's March 19, 1993 ‘letter of advice, .he
found there to be "at least a reasonable doubt® that the County
had the specific type of authority belng sought, he noted that:

"Should a court sul*;se«:me::n:.l};r copcude that the County already had this .

authority uoder the Express Powers Act, the local law would simply be
regarded as a nullity." (p- 2). o ‘

‘Without an opinion of bood counsei that there ils adequate

i @ authority; the County lIs effectively anable to Issue such

% bonds. : House Bill 895 is"clearly an effort by Montgomery County

to "ensure that appropriste author!ity exists, For these reasons

and because House Bll1l 895 s enabling and not restrictive of

. charter county home rule powers, we do not find the bill to be a

“clear -fnvasion of Montgomery County's home rule powers. See Blll

Réview Letter on S.B. 1157, dated May 12, 1975. However,: if .the

bilI"Fs“signed and the bonds issued, it may.be-advisable for the

County:i:o:;'re»_ly- ‘upon ‘{ts home rule powers: as..well as House- Bill
~the'bas s of?its authority.

&

: .;u,léﬂ,l:sss,. §{c)(4) of. Chapter 20A-~1 provides that "[t]his Section may not be
E.‘ dmit the: power of the county to create development districts or issue
tion-bonds'or ¢ther obligations under any other applicable law."

D3 4.68
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2. Equal Protection

The Equal Protectlon Clause of the Fourteenth Amendment tO
the Unlted States Constitution provides, in relevant part, that
no state shall "demy to aay person within Its jurisdiction the
"equal protection of the laws.” 3/ In a lapdmark Equal Protection
Clause case, the Supreme Court held that the Fourteenth Amendment
requires adhereance to the principle of one-person/ome-vote In
certain electlons (in that case the electlon of state legisla-
tors). Reypolds v. Sims, 377 U.S. 533 {1964).

we have consldered’ whether the property owner approval
requlrements of House Bill 895 violate the onhe-person/one-vote

principle.

The Reynolds rule requiring ‘ope-person/one-vote has been
extended to cases ln whick elected officlals exerci{sed "general
governmental powers over the entlre geographlcal area served by
the body." Avery V. Midland County, - 390 -1J.8. 474 (1963)
{offlcials of couaty government); aod TO election of -commnity
college trustees who " texercised general governmental powers' and
‘'perform{ed] [mportant governmental tupctions' that had signif{-
cant effect om all citlzens residing within the distriet.” Ball
v. James, 451 U.S5. 355 (1981), citipg Hadley V. Junior College
District, 397 U.S. 50 (1970). The Supreme Court has. decllined,
however, to apply the strict Reynolds rule where, despite
exerclse of some "typlecal. goverumental, powers”®, neluding
{ssnance of general obligatlon bonds, a district's: "primary
purpose,. indeed the reason 7or lts existemce” Is essentially to
obtaim a private beneflt, and disproportionately atffects the
voting landowners. See e.g%., Salyer Land Co. v. Tulare Lake
Basin Water Storage Distriect, 410 U.S. 719 (1873).

However, even lI we assume that House Bill 895 comcerns the
exercise of general goverumental powers that do not dispropor-
tlonately affect the voting landowner, we do not belleve the
approval mechanism contained 1o the bill copstitutes the elective
enfranchisement only of property owners.

House Bill §95 calls for no secondary popular.vote om the
establishment of. development distriects. Hence the qguestlion
arises whether the "approval” by property owpers Is [tself to be
understood to be a vote, triggering equal protection franchise
rights, or as a mere request or petition to the county council.
1t the council 1s the unltlimate actor, and the prior approval by
property owners IS merely .a prellmlnary expresslon of encourage-~
ment, Bno ealection would exist to trigger equal ' protection

3 Article 24 of the Maryland Declaration of Rights embodles the concept of equal
pnnecﬁoncd!awstothesmmeexumtasﬂm:EmmdPnﬂecﬁoncmmmecﬂthermiaunh
Amendment. Murphy v. Edmonds, 325 Md, 342 (1982).
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concerns. If, on the gther hand, action by the county council ts
preliminary to the "favorable vote of the freeholders of the area
++«+. a8nd mafkes] no ‘Provison- fgor votiag by the electors of that
area” the legislation could violate the Equal Protection Clause.
See Berry -v, Bourne, 588 F,24 422, 424 (4th Cir. 1878).

We- are advised, however, that the Montgamery Couney Councii

is developinsg implementing legislation for House Bi]) 895, and

that a draft of this companiop leglslation was provided to the

"Montgomery County Delegation in connmection with fts consideration

of House BIIl 895, . This broposed County legislatjog woulgd
conform the implementat{on of House Bill 895 with requirements of
the Equal Proteetlon Clause. : -

_The companion legislaﬂon. would provide that:

"{a) After Tecelving a petition (by property owners as described In

House Bill 895} locatred In 3 proposed deveiopment district, the County

. Council. Inay, by resclution approved by the Executive Director, declare its
intent to establish a development district.... - o

x L 4 *
.- {e) The adoption of a resolution under this Section does pot obligate
the Council to create 3 development distriet....” (Emphasis added)

" -\_ N

Lt -is.ourp :unders tanding ,that. the intent--of ,mthlsm-propolsed

" implementing ~leglslation .jg. ~to 7-make-"fc'l'ear‘?that”-""-’f'the"ﬂ-'ConncI1-

retaias -diseretion to create or not *to “¢reate-xg development

: d‘lrsg'ljict“approved by property Owners, “so that th governing body,

and not the Property owners,, remains-; the ‘ecrucjal -decision
makeg, Landowner "approval" under ‘House?‘t-Blll.{faSS;_Eas & 50
impl:emeuted,,__-.,}vouchﬂ t.heg,_.b_e.a,,genuine_ly__,’preiiminary matter and aot

am-election. Subject. to bhe-person/one-vote requirements. - .

In c.onclns'ion. it s OuUr view that House Bill B8gs may be
signed Into law,

Veryr trufy yours,

oseph Clrran, j.©

. Attorney General

JIC:SJIC:maa

cc: Boonie Klrkiand, Esq.
.F. Carvel Payne
Secretary of State
Hon. Brian =. Frosh
Benjamin Bialek, Esq.
Joyce Stern, Esg.
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June 21, 1994

MEMORANDODH APPENDIX E

T0: County Council

-

FROM: {({Michael Faden, Senior legislative Attoraoey

SUBJECT: Action: Bill uh/46-92, Development Districts

* Bill 44-92, Development Districts, sponsored by the Management and Fiscal
Policy Committee, Was jntroduced on December 1, 1992. Bill 46-92, Development
Districts, spomsored by the Council President ab the request of the County
Executive, was also introduced on pecember 1, 1992. A public hearing was held
oa both bills on February 2, 1993. Extensive Committee worksessions were held
on March 22 and August 2, 1%93.

At the August 22 vorksession, staff wes directed to redraft the bills in
accordance with Committee amendments, perging both bills if posaible. The
cesult was a combined redraft which followed the genaral direction taken by
Bill 44-92 while adding some elements of Bill .56-92. The Committee held
worksessions to consider rhat redraft on October 22 and December 6, 1993, and

at a finpal worksession on February 10, 199&, recomuended the enactment of the
Committee bill om 21-25.

Alsc attached is state legislation, House Bill 895, enacted in the 1994
session, which allows the County to issue special obligation debt for
development districts. See ®65-69. It responds to an opiniom of bond counsel
that state epabling authority must be axpressly granted before a development
digtrict can issue special-obligation bonds. See opiniom, ®77. Several
provisions in Bill b4 /L6-32 were inserted tO conform to House Bill 895.

Supmary and Purposes

The central purpose of this legislation js to create a mechanism for
funding necessary infrastructure improvements in parts of the County that are
expected oT encouraged to upderge jntensive development. That mechanism is
the development district. it is a particular form of special taxing district,
for which the County can isgus debt that-will not be an obligation of the
County itself. Rather, the responsibility to pay that debt will Eall on the
owners of properties in the district, who will fund its repayment through

gpecial taxes, special assessments, OF other fees or charges that attach to
the property.

For property owners in a proposed development district, the ma jor
advantages of this approach are pre-approved compliance with the County's
adequate public facilities (APF) requirements and lower—cost funding through
tax-exempt debt. The primiry benefit to the Cownty is the funding, on'a
prédictable schedule, of major infrastructure {mprovementa by the property

owners who will benefit from the "Tapacity those improvements create,

Y
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Limitations

Before describing what.Bill LbLlhe-92 does, it is important to emphasize

several things it does aot do. It does not:

s create any specific development district. Bill Lufa6-92 is omly

_enabling legislation; it does not set wp 2 gevelopment district in any

particular part of the County. Rather A egtablishes the processes and some
criteria under which the Coumty Council, bY adopting a set of resolutions, can

‘ereate gne 0T WOTE development‘districts where needed.

¢ adopt an jpfrastructure Progras. Whether and when the County will
build any given jnfrastructure jtem, how much it will cost, how much
development capacity it will release, whether the County will take
responsibility for things the gtate should fund, and what share of the cost
the private sector should assume (either through a development district or
atherﬂise) are left to the Capital Improvements Program, the Annual Growth
Policy, and the jmplementing resolution for each development distriet.

e distribute burdens between population — that is, decide for any
development district what share of the capital of operating costs of new
infrastructure will be borne by new development in the district, all taxpayers
sn the district, or all taxpayers in the entire County. The amount and timing
of these cost allocations would be settled district-by-district.

s gpecify which taxes will be used in amy developement digtrict. The
types of special taxes, agaessments, charges, oF fees to be levied, the rate
of esch, the mix amoDg them, and the revenue yields to be achieved, would all

_be set in the Council resolution creating each development digtrict., This

bill does not authorize any nev or different taxes; if the Council wants to
add to the County's revepus Options, that must be doune in separate
legislation. Instead, it assumes that development districts will select among
the revepue-raising devices Dow available to County government.

{g esseuce, the Committee concluded that all these decisions are more
suitable for district-by—districi congideration rather than Countywide rules
or standards. This legislaticn jngtead answers generic quéstions and erects a
compon procedural framework for all development districts.

Sectinnfby—sectian annlysie

 This analysis will sumpmarize the major provigions jpn each section of new
Chapter 14, Development Districes, added to the County code by Bill Lt h6-92.

{14-1 designates the short title for Chapter 1b&.

§1h-2 sets out the Chapter's purposes. Subsection (b) emphasizes that
development districts are post useful in specific areas of the County where an
approved maater plan recomends significant development which the market will
support and which requires extensive, long—term infrastructure facilities.

§14~3 defines the terms used in the Chapter.

In subsection (d), “"cost” covers all expenaes agsociated with a given
jnfrastructure improvement. . ]




In subsection {(-._, vdevelopment’ includes redeve ment of underdeveloped
iand. This would allow a development district to be created in, for example,
an urban renewal or revitalization area. The state gpecial cbligation debt
law is slightly narrower; it allows a district to issue such debt for
infrastructure to serve redevelopment of tommercial or industrial properties.
(We don't expect this distinction to pose any practical problem.) -

Subsection (f) defines the legal pature of development districts. They
are special taxing districts, which the County has full power to create and

modify under state lav.

in subsection (g), "infrastructure improvement” is defined broadly in
rerms of the kinds of facilities that can be funded. The intention was not to
exclude any particular type of capital item. The definition of
w{nfrastructure improvement’ does exclude, in paragraph (1), improvements
which would primarily benefit the resideats oT occupants of only one

development or subdivision,

such as internal streets, abutting sidewalks,

1imited acceszs recreational facilities, or a school which draws its student
body only from a single development. In paragraph (2}, the definition
excludes improvements which are the responsibility of a single developer under
the Planning Board’s site plan and adequate public facilities requirements,
guech as an intersection improvement which primarily handles traffic to and
from one particular property. In staff's view, these exclusions do not mean
fhat a ‘single-property development district could never be created; they only
require that the infrastructure items funded by that district must serve a

wider area or population, such as part of a regional road or transit system,
or a-school or library which draws from a larger area. '

Subsection (1) provides that a development district can be funded by an

excise tax as well as a spe

gial property tax. However, as previously

mentioned, this bill does not authorize any uev form of tax; if the Council
wishes in the future to apply an excise tax to 2 given development district,
legislation aurhorizing that tax would be needed. Either kind of tax can be
applied to a special district witbout raising wiformity issues.
Councilmember Banna preferred to have districts funded omly by property taxes,

but the Committee majority
district can also use tax i
Fipancing Act.

§14—4 gpecifies the basic powers of the County t

Chapter.’

accepted this definitionm of "special tax". A
peretent financing under the state Tax Increment

A~

o be exercised under this

§14-5 gets out eritaria for the location of any development digtrict. A
district may include land in a municipality, need mot be comtiguous, and
should largely, if npot entirely, consist of imdeveloped or underdeveloped
land. It can finance jnfrastructure improvements located ocutside the district

jf they relate to the devel

§14-—6 tells how to ini

opment of land in the district.

tiate a development district. A petition must be

éigned by at least 801 of the property owners in the proposed district and the

ownars of 80% of the proper
law requires "approval” of

ty in the proposed district by value. The state
the district by the specified number of property

owaars;} the Attorney Geperal intarpreted the law so that this petition can

¢ynction as approval, inate
Board go through the entire
that enough property owners

ad of paking the Council, Executive, and Planning
process of creating a district without being suxe
will approve it. See letter, ®70.

-3 -
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("Approval” of a district should not be confused with participation in
jt. Once a district is legally created, the owners of all property-located in
it must pay whatever tax or assessment is imposed. However, §1&—10(f) allows
landowners who are not ready to develop their land when a district is created
-to defer special property taxes until a subdivisionm or development plan is

approved for their own property.)

The Committee, with Committee Chair Praisner dissenting, decided not to
give the Council the authority to create a district on the Council's own
motion, or the Executive's request, when the district will not use the special
obligation bonds authorized by state law.

The property owners "' pet1t1an ‘must 1nelude—developmant ceilings;. that 4s, o
it must list the max:mum number of hous:ng un;ts "and maximum amount.of
nonresidential space that the’ property owners ‘intend to build in .the
district.: After the petition is filed with the Council, the Council must give
public notice and hold a hearing om it. The Council can then adopt a
resolution, with the County Executive's approval, declaring its intent to
establish a development district consisting of a specified geographic area, -~
which need not be the area proposed by the petitiomers. In the ‘resolution the
Council must explain why intensive development and public investment in that ~;f
area will benmefit the public.

The adoption of this first Council resolution does not cbligate the
Council to ultimately creata the district it specifies or any district at
all. But it is intended to signal that the Council will seriocusly consider
doing so, and is likely to trigger a great deal of activity by the property
owners, the Planning Board, and the Executive branch.

§14—~7 spells out the relationship between the development district
process and the County's growth control mechanigms, primarily the adequate
public facilities regquirements established under the subdivision regulations
(Adequate Public Facilities Ordinance) and Ammmal Growth Policy (AGP}

Under this section one or more of the property owners in the proposed
development district (as specified in the first Council resolution) may file a
joint application for a provisional APF approval with the Planning Board. The
application must.cover the entire district, and show how all projected
development in it will meet the APF requirements and other zoning and
subdivision requirements. It must identify all infrastructure improvements
necessary to create any capaczty needed, and estimate the costs of those

‘1mprovements.

The Board must then review the entire d:str1ct for compliance with the
APF and AGP, using-the same sfandards—t-would—Gtherwise use for i 1ndi‘\r:rdua1
developmentp. The Board can conditionally approve the propétty ‘owners'
appIicatlcn if, taken as a whole, the infrastructure improvements to be funded
by the proposed development district will meet all APF and AGP requirements.
The Board can ¢ondition its approval on creation and funding of the distriet:
and compliance with the development ceilings proposed in the joint application.




- responslbzl;ty for when it rece;ved its. APF approval.

_ Subsection (c¢) clarifies that the owners of land in a development
district retain the legal responsibility to provide the infrastructure
improvements needed to comply with the adequate public facilities law. This "~
means that if a development district fails forxr any reason, the responsibility
for its share of any infrastructure improvements has not passed to the Countzjl *

Subsection (e) complements subsection (e), which prov1des that after a
district is created and its financing is arranged, the developers have
satisfied all ‘current APF requirements and any imposed during the next 12
years. (Councilmember Hanna lnltlally preferred a longer vesting period, such
as 20 years.) The bottom I'ine for a developer ig. that it will*have an "+
unalterable 12-year APF approval but is Yegally ‘Committed:to-fund-(through the
development dzstrict or otherw1se) the infrastructure’ lmprovements 1t assumed

B ST TE RN

Subsection (d) allows a property owner to withdraw from a district before
it is finally created by 2 second Council resolution, but not after. When a
property is withdrawn from a district, its conditional APF approval is ’
cancelled. If the withdrawal of any individual property will impair the
viability of the district, the Board cam modify or cancel the APF approvals or
impose new conditions on them. -

Under subsection (f), the County may reallocate any excess development
capacity created by the district but not used by its participants. This law
does not spell out how that reallocation would occur; that is left to existing
or future rules and procedures. .

§14—8 delineates the role of the Executive branch in the creatiom of a
development district. The Executive'’s primary function before the Council
acts is ‘to report to the Council, after the Plamming Board has acted  but
before the Council's second public hearing, on the cost of the necessary
infrastructure iwprovements and the revenues needed to fund the district. The
Executive should also recommend whether and where to create a district, which
infrastructure items it should fully or partly fund, and how to pay for them.

The Committee (with Committee Chair Praismer dissenting) deleted from
this secticn the option for the Executive to submit a broader district
buildout program, derived from Bill 46-92, which would outlipe the sequence,

timing, and financing of all infrastructure improvements needed to support

f4l1l buildout of that district rather than only.the level of development
sought by the applicants. Such a program could form the basis of a large,
long-term development district which would finance all or most of the

__Jnfrastructure needed to support full buildout, as the Executive drigiﬁally

propoged in Bill 46-92.

] §146—9 outlines the procedure for final Council approval of a develoément
digtrict. The Council must hold a second public hearing, after due notice,
not less than 45 days after the Plannifg Board acts. After the hearing, the
Cowncil can adopt a resolutiom, subject to Executive approval or Council
override, creating a district and setting its boundaries. The resolution must
list each infrastructure improvement to be funded through the district and
specify the share of its cost which the County or anmotker government agency
will pay. The resolution must also set up a contingency account for cost
overruns.

——




Under subsection {e)}, this resolution can also (but is not required to)

_ incorporate a staging plan.for the district. More precisely, the resolution
could condition the issuance of a building permit for any listed development

on the start of construction of a certain infrastructure improvement, but not
"later than a specific date. The latter deadline will prod the County, as
operator of the development district, to comstruct the necessary cap1ta1
projects within a certain time, while the developers' waiting period is
intended to avoid overloading existing fac;lztzes soon after a district is J—
initiated. . '

514-10 authorizes the Council to impose special taxes, assessments, fees,
or charges to repay the debt issued by a district. It expressly retains the
Council's authority to adjust the rates of taxes and assessments which fund a
district. Without such language, it might be implied that the initial ‘rate
could not change during the district's life. Rate changes may be necessary,
for example, to adjust the annual reveoue to cover the costs of debt issued
later in the district's life, when certain facilities begin constructiom,
which because of federal arbitrage rules could not have been issued earlier.
-"A rate change could also be necessary to reduce the district's tax rate if
property values exceed the initial projections and costs do not. Because the
resaolution authorizing issuance of bonds must set a maximum tax or assessment
applicable to any individual property, the Council will not have unlimited
ability to raise the tax rates.

Subsection (b)(1) exempts fully-developed property located im a
development district from any special tax or assessment, unless state law
requires otherwise (which it would for a generally applicable property tax).
This iz necessary to assure that housing and commercial properties existing
~when a district is ‘created are not required to pay for infrastructure
improvements which they do not create the need for. Subsection (b)(Z) is a
recapture provision which requires a landowner who benefits from the exemption
in subsection (1), and later develops its property more intemsively and
benefits from capacity created by the district, to pay any tax it would have
otherwise had to pay. '

Subsection (e) specifies that any development district special tax or
assessment must be credited againgt the construction excise tax and
development impact tax, and leaves to the resolution creating the district the
decision on what other taxes or payments that finance infrastructure
lmprovements, if any, they can be .credited against.

Subsection (f) allows any property owvner who did not sign the petition to
create the district to defer, with interest, any special property tax imposed
to pay for special obligation bonds until the Plamming Board approves a
development or subdivision plan for that property. This provision was
required by House Bill 895.

§14-11 through §14-15 contain provisions necessary to implement the
district's financing. These have been reviewed. by bond counsel and staff has
incorporated technical amendments they suggested.

§14~11 sets up the special fund that will segregate the district’'s funds
from the County general fund. Subsection (d) prohibits the funding by a .
development district of any infrastructure improvement already funded in the j ,
first 4 years of the then-current Capital Improvements Program. | ;k

-6 -
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§14-12 provides for an adequatle debt service reserve fund andilimits the
use of bond proceeds.

§14~13 spells out the contents of the bond resolution the Council must
adopt before the County issues debt to finance a district.

Subsection (a)(6) prohibits any acceleration of, or any increase in the
pre-set maximum amount of, assessments or taxes levied om an individual
property in a development district. This .provision, a major safeguard for
property owners, is intended to avoid the shifting of onerous burdens to
individual homeowners if revenue drastically declines because of delayed
development. This kind of burden shifting led many wmderfinded development
districts in Colorado to default on their bonds a few years ago after
individual homeowners' tax payments were radically increased beyond their
ability to pay. By restricting the district's ability to spread the cost of
default by one taxpayer to others and by setting maximum assessments for
individual taxpayers, this provision attempts to assure that the security for
the district's bonds is the underlying value of the land on which a lien could
be placed. In reviewing a district’'s financial analyses, bond underwriters
would have to assess the value of the properties in the district to be sure
that they could support the debt payments, either on an ongoing basis or
through their foreclosure market value. Setting a maximum tax on each
property would also require at the outset a more detailed forecast of the cost
to individual taxpayers, another "reality check” for proponents of a district.

Sih—lﬁ ¢contains techmical provisions for debt issuance..

§14~15 expressly states that the County’'s credit is not pledged to pay a
development district's debt. Y

§14~16 outlines the administration of the district and allows the Coumty,
. subjec¢t to competitive procurement laws, to contract with other government
agencies or private parties to build infrastructure improvements.

§14-17 requires advance notice to buyers of property in a district,
including both a statement in the contract of sale for real estate and the
filing of a declaration in the land records.

.§14~18 is a liberal conmstruction clause.

Othexr Issues
These are critical issues the Committee discussed extensively which are
not ¢iscusaed in the sectiom-by-section analysis. They are explained here to
show how the bill resolves them and to give the Council a clear cpportunity to
make changes if appropriate.

1) Should a development district fature-fuod longer term needs?

An important question not explicitly resclved in this bill is how to
finance longer lead time, broader scope infrastructure items, such as tramsit
systems. Should participants in a district pay some share of items that will
not be built until later years? Should they set up a fund to contribute to
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‘jtems which are not immediately necessary for them to meet AFFO requlrements,

but which are in the master plan? This bill does not preclude the Counc1l, in
the resolution creating a district, from taking either of these steps, nor

does it require them. If a district does fund long-term needs, the
implementing resolution will have to decide how its share would be ralculated
or who would devise a formula. : -

2) What amendmente, if any, to the Aanual Growth Pollcy will be necessary
to implewent this leg1slat1on7 ’

Several related issues involve the interaction of a development diétrict,
the Annual Growth Policy, and the Adequate Public Facilzt:es Ordinance.

The Planning Board wants to be sure that the calculatxon of
infrastructure needs which is done before a development district is approved
will take into account all the infrastructure . improvements: -needed "forthe qf>
district, ‘not just those necessary for APFO compliance by‘those landowners who
‘plan to develop their properties shortly after the district sells its.bonds.’

In our view, the larger the proposed development district, the more acute the <(
problems the Board is po:ntlng to. ) . b?

To deal with this issue, the Management and Fiscal Policy Committee
directed staff to work with the Planning Board, Office of Plamming
Implementation, and concerned private citizens {developers and community
residents) to propose amendments. Revisions to §§14-6 through 14-9 presented
to the Committee by this ad hoc working group ‘and accepted in the Committee
bill made more inclusive the Board's asgessment of 1nfrastructure needs.

. The ad hoc working group also recommends an amendment to~tbe Anpual
Growth Poliey to specify what kinds of infrastructure improvements, in
addition to those required to comply with the AFFO, that a development
district should finance in whole or part. The effect would be, for the land
in a proposed development district, a substantial broadening of the scope of .
the APFO review to cover longer term school needs and such items not now
covered as libraries, recreation facilities, and parks, as well as closer
scrutiny of future water and sewer needs. Ultimately all coverage decisions
will be made by the Council on 4 case-by—-case basis in the resolution creating
each particular district, but this bill and the AGP amendment would create a
framework for Plamming Becard and Executive branch reviews and advice to the
Couneil.

Although the conforming AGE amendment has not yet been drafted, the - e
parties who. discussed it (particularly the Plamning staff and OPI) envision
the following elements: .

a) The AGP would expressly allow the creation of a development district;
alope or im combination with a specified level of additional government
funding, to be the basis for a Planming Board finding of adequate public
facilities under the APFO. '

b) The AGP test would reflect the difference in size and timing between
individual subdivision proposals (the current regulatory system) and
development districts. The test for a development district would be expanded
to include facilities which are pot currently evaluated at the local area
review level. The test would determine the level of infrastructure necessary
to support build—out of the district and the timing of facility construction.

-8 -
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The Council would further determine which public facilities would be the
jmmediate responsibility of the district (the. adequate public facilities
test), which facilities.would receive only partial support from the district
with the remainder coming from the County, or possibly another later district,
and which would not be funded at all by the distriect.

¢) The test should recognize the different priorities of the facilities
needed to support a district. To show the kind of decisions this would
require, a possible order of prierity, for discussion purposes only, is:

First priority — facilities essential to public safety and welfare:

transportation, including transit facilities
schools

water and sewer facilities

police and fire statioms

. ) . i
Second priority — facilities that provide public benefit and convenience:

libraries

health centers

local parks

social service centers

Third priority — facilities that provide amenities:

greenways
major recreational facilities

d) The AGP criteria for local area transportation review of def%lopment
proposals would probably need to be amended. For all other facilities,
functional plans prepared by the responsible agencies would be used to
determine need and timing. Where the functional plan does not consider the
area in question, the responsible agency would determine the facility needs
based on the criteria used by that agency. A chart on 9108 prepared by OPI
lists the relevant functional plans. :

To work best, this system will require participation by the school system
and the Washington Suburban Sanitary System as well as the Planning Board and
the Executive branch in an interagency infrastructure review for the proposed
distriet. Ideally, the Board would prefer that property owners file complete
subdivision plan applications, rather than only limited APF applicatioms as
the bill now envisicns, before a district is created, but neither the bill nor
the AGP amendment would require this.

3) Who should pay for a development district's cost overruns? How should
the process be structured to produce the most accurate cost estimates fox
needed infrastrncture?

The approach taken by the Executive in Bill 46-92 was to provide that if
an infrastructure improvement is delayed because of court order, other
government action, or "gther circumstance beyond the County's control", the
Council can either substitute an equivalent project or delay the schedule of
jpfrastructure improvements. If it does the latter, it can reduce the ceiling
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capacity allocated to the district and refund a proportionate share of taxes
already coliected. If "other circumstance beyond the County's control™
includes cost overruns, then the use of this mechanism would cut short some
development plans. If that possibility appears credible, it may effectively
" gerve as an incentive for participating developers to monitor the County's
‘¢cost estimates and speak up if they appear low.

The original Bill 44-32 had no similar mechanism. It essentially assumed
that once the County has set the amount of infrastructure cost and the
resulting development taxes, it will absorb any shortfall. This put the
burden on the County to accurately estimate the cost of given infrastructure
items — not always easy for projects to be built some years in the future.

The Committee bill tries to protect all parties by dividing the risks of
delay and those of increased costs; the former are largely borme by the
County, but the latter stay with the developers and their successors in
interest. The Committee decided to require each development district to have
a contingency fund for cost overruns. This bill also lets the County raise
the district's tax rates, subject te the maximums set in the bond resolution, \
when an overrun occurs. Further it explicitly adopts the principle that the
legal responsibility for providing the required infrastructure items stays
with the developer once it receives its APF approval, rather than shifting to
the County when the district is created. In turn, the developer has received
advance APF approval and protection against new APF requirements. In
addition, staging of major developments may mitigate the cash flow demands
that adcompany large cost overruns (while it does shift some risks of delay to
developers).

All these provisions will reward, if not demand, careful financial
planning before a district is created. In all likelihood, we have been told,
groups of developers will commission their own engineering studies to produce
reljable cost estimates for major items.

4) Shoeld any sperial provisiom for affordable housing be inserted in
thig bill? :

The Planning Board raised the question whether the availability of
development districts will result is fewer units of afordable housing being
built under the AGP's special ceiling allocation for affordable housing, and
whether some countervailing mechanism could be found. The Committee consensus
was that current MPDU requirements would mitigate any forseeable disparity and
no special provisions in Bill A44/46-92 are necessary.

-10 -
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APPENDIX F

OFFICE OF THE COUNTY EXECUTIVE

i ROCKVILLE, MARYLAND 20850
Douglas M. Duncan

County Executive MEMORANDUM
September 29, 1997

TO: Marilyn J. Praisner, President

. Montgomery County Cour{:il

FROM: Douglas M. Duncan
County Executive

SUBJECT: West Germantown Development District

1 am pleased to recommend to you the formation of a development district in -
West Germantown. This recommendation results from a cooperative effort between the public
and private sectors, and incorporates agreement among the parties as to the amount and structure
of the financing. This is particularly important because, as the first use of this financing tool, the
West Germantown Development District will serve as a precedent for future development
district applications.

In reviewing the application, my goal was to find a plan that allows significant
and valuable development to move forward while 2t the same time assuring the appropriate
balance of benefits and risks. The recommended development district, therefore, differs from
the proposal submitted by the developers in several areas. For example, compared to the
original application, the recommended district reduces by approximately one-third the amount of
the financing and the tax burden on future homeowners in the district. Overall, the revised
district better protects the needs and interests of the County while providing the developers a
reasonable, fiscally-responsible framework within which they can proceed.

By way of background, on June 21, 1996, certain property owners and developers
filed a petition with the County Council to create a development district to be known as the West
Germantown Development District, in the West Germantown area of the County. The proposed
district consisted of three developments known as King's Crossing, Hoyles Mill Village, and
Kingsview Village Center. These three developments are composed of approximately 700 acres
and would contain 1,545 residential housing units and 114,000 leasable square feet of
commercial space. The petition identified $19,640,434 in infrastructure and other costs
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Marilyn J. Praisner, President
September 25, 1997
‘Page 2

proposed to be funded through development district financing; this compares with our estimated
costs of $22,337,056 for infrastructure improvements listed by the Planning Board, plus certain .
other costs proposed by the developers. ' .

Rased on our evaluation, we have reached the following coﬁc]usions about the
original petition:

\. The amount of the financing proposed by the developers would result in an
unacceptable value-to-lien ratio. The proposed infrastructure improvements would cost
$22,337,056, which would require a bond issue of $29,139,752. The appraised value of the
property in the proposed development district at the time of financing would be $50,150,000,
resulting in a value-to-lien ratio of 1.72 to 1. This value-to-lien ratio is too low and represents
an unacceptable level of risk to the bondholders. The projected amount and duration of the
developers’ special tax payments, which would continue for a period of 4 to 5 years after
issuance of the bonds, present additional unacceptable risk to the bondholders.

_ 2. The district as proposed by the developers would result in an unfair burden for
other property owners in the Germantown Impact Tax Area. This results from the credit of
approximately $2.9 million in impact tax payments that is not balanced by an equivalent amount
of benefit. . :

3. As proposed by the developers, the estimated tax burden on future property
and home owners in the district required to fund the proposed infrastructure package is §1,424
annually. This represents 45 percent of the current property tax rates that apply and would result
in an initial annual special tax burden of $1,424 on 2 home with a market value of $300,000 that
sells for, and is assessed based upon, $283,053 in the district.

4, The developers assume that the County and M-NCPPC will participate in the
district and contribute revenue to fund allocable shares of infrastructure.  Approximately $1.5
million in infrastructure is included in the proposal based on this assumption. '

Based on these conclusions, I directed my staff to explore the potential for
funding a modified development district that meets the tests of reasonableness and fairness and
that presents 2 prudent financial transaction for Montgomery County, without undue risk to the
bondholders or undue benefit to the developers. In particular, I asked that they focus on an
acceptable tax burden, primarily by reducing the amount of the financing and including
appropriate measures to address risks. Based on that work, I have concluded that a development
district for West Germantown could be structured in a manner that meets these fundamental
requirements. The structure, form, and characteristics of this district should include the
~ following:
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1. A projected initial ad valorem tax rate for the district limited to an amount no
more than 30 percent of the current property taxes that apply in the subject location. An initial
annual special tax burden not to exceed $950 for a single-family home, and a rate of
approximately 82 cents per $100 of assessed valuable, is acceptable.

2. A bond issuance of approximately $19.9 million to fund §15.5 million in
infrastructure. Revenues to support the district would be based on the ad valorem tax noted
above, as well as some form of special benefit assessment on commercial property in the district.

3. A major four-lane arterial road through the development, two local parks, a
sewer pumping station, and other transportation improvements funded through the district.
Approximately $2.4 million in infrastructure improvements beyond those required by the
Planning Board is included to provide additional general benefit.

4 Certain measures to address risks associated with this form of financing and
this particular transaction. For example, to address the unique risks involved, the majority of
the proceeds from the bond sssue should be used for the purpose of acquiring substantially
completed improvements that are advance-funded and constructed by the developers. In
addition, there should be certain guarantees and assurances regarding the payment of taxes on
the property before development has actually occurred.

5. The County and M-NCPPC should not participate in the district. The cost of
this type of financing is unacceptably high and neither the County nor M-NCPPC should
contribute revenues required to support the funded infrastructure.

1 am recommending this district only after a comprebensive review of the
proposal, consideration of significant policy issues, and serious discussions with the developers.
The resulting recommended district is a balanced, fair plan that meets the varied needs of the
developers and the community, while also addressing and preserving the County’s fiscal
integrity. Any significant changes to this package should be approached with caution.

_ These recommendations mark 2 significant step in the process of approving and
forming the West Germantown Development District. The complex financing that will be
structured, the development of a new taxing methodology not previcusly used in the County, and
the involved disclosure actions that will be pursued are all inherent to the ground-breaking
nature of this project. I look forward to working with you to bring this first development district
to fruition. ' '

A detailed fiscal report is enclosed. Please direct any questions you may have to
_ Mr. Timothy Firestine at 217-2792.
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EXECUTIVE SUMMARY

County Execntive does not recommend the formation of 2 West Germantown Development

District as proposed by the Petitioners. This recornmendation is based on the following fundamental
conclusions:

1.

The County Executive’s estimate of the cost of the propesed infrastructure improvements
totals 522,337,056. To finance this amount of infrastructure, a bond issuance of $29,135,752
would be required, which when compared to the appraised vaiue of the property at the time
of financing of $50,150,000, results in a valne-to-lien ratio of 1.72 to 1. This value-to-lien
ratio is too low, and presents an unacceptable level of risk to the boadholders. Additional,
unacceptable risk results from the projection that the developers’ special tax payments are
substantizl in the bond issue’s early years and continue to be so beyond an acceptable 4-5
year time period after the bonds are issued.

As proposed, the development district would result in 2n unfair burden for other property
owners in the Germantown Impact Tax Area. Thisisa result of the credit of approximately
$2.9 million in impact tax payments that is not balanced by an equivalent amount of benefit.

The estimated tax burden on typical fature property and horne owners in the district

‘required to fund the proposed infrastructure package is $1,424 annually. This represents 45

percent of the current property tay rates that apply in the subject location, and would result
in an initial annual special tax burden of $1,424 on a home with a market value of $300,000
that sells for (and is assessed based upon) $283,053 in the district. The County Executive
views this amount to represent an upacceptable level of tax burden on those taxpayers.

_ As proposed, the petitioners inclnded certain infrastructure items totaling almost $1.5

million with the presumption that the County and M-NCPPC would be participants to the
district and contribute to the revenues required to support the agencies’ shares of the
infrastructure funded. The Executive recommends that the County not participate in the
district, as this form of financing is significantly more expensive than z2iernative forms of
finapcing available to the County and would accelerate the timing of when the County would

otherwise fund its improvements.

The Counfy Executive believes that a development district for West Germantown copld be

structured that meets fundamental requirements regarding acceptable risk for the bond holders and
an acceptable tax burdep for the property owners affected. The County Executive supports '
formation of 2 West Germantown Development District having the characteristics summarized
below and as further detailed in Part II of this report.

1.

The County Executive recommends that the projected initial ad valorem tax rate for the
district be limited to 2n amount that is no more than 30 percent of the current property
taxes that apply in the subject location. The County Executive recomunends zn initial annual
special tax burden not to exceed $950, and 2 rate of about 82 cents per $100 of assessed value

on 2 bome with 2 market value of $300,000 that sells for (and is assessed based upon) .
$289,948 in the district.

The total amount of infrastructure which wouid be financed is $15.5 million. The amount of
infrastructure which could be financed based on the resulting ad valorem tax revenues is
£13.2 million. To this could be added approximately $2.3 million supported by a special
benefit assessment on commercial property in the district. Included in these amounts is
approximately 52.4 miilion in infrastructure improvements that are beyond that required by
the Planping Board. A total bond issue of approximately 519.9 million would be required.
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3. Certain measures must be in place to address the particular Fisks involved in this form of
{inancing, and in this financing in particniar. These include using the majority of the
proceeds from the bond issue for the purpose of acquiring substantially completed
improvements that are advance funded and constructed by the developers, and requiring
certain guarantees and assurances regarding the payment of taxes on the property before
development has actually occurred.

4, The Executive recoramends that the County and M-NCPPC not participate in the district
and not contribute to the revenues required to support the infrastructure funded. The
County and M-NCPPC owned land, after the 12nd swap is accomplished, would be excluded
from the Development District. .
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PART L. EVALUATION OF PROPOSED WEST GERMANTOWN DEVELOPMENT

A PURPOSE AND BACKGROUND

The purpose of this Teport is to comply with Section 14-8 of the Montgomery County Code,
Chapter 14 Development District Act On ke 21, 1996, certain property owners and developers filed a
petition with the County Council to create a development district, to be known as the West Germantown
Development District, in the Germantown ‘West area of Montgomery County.

The proposed district consists of three developments on approximately 700 actes that wonld
contain 1,545 residential housing \mits and 114,000 leasable square fect of cormmercial space. The three
developments are known as King's Crossing, Hoyles Mill Village, and Kingsview Village Center. For
information on the petitioners/property owners and 2 detailed description of the proposed development, the
reader should refer to the original petition filed jupe 21, 1996, and an amendment thereto filed on July 30,
1997,

Preliminary engineering for most of the proposed infrastructure fmprovements was provided by
the developers in Spring 1997, with the latest revision of cost estimates provided on May 12, 1997.
Independent appraisals, funded by the County, were conducted on the King’s Crossing and Hoyles Mill
Village properties in March 1997, and on the Kingsview Village Center property in July 1997.

In January 1997, the County hired an independent financial advisor to assist in the review and
analysis of the financial feasibility of the development district proposal. A Preliminary Feasibility Report
addressing the former two developments was submitted to the County in April 1997, and one addressing all
three developments, which is the source for the revenue requiremnents and tax rate discussion provided
below, was submitted in Avgust 1997, and farther revised in Septemnber 1997.

_ In accordance with the Development District Act, Part I of this report addresses the specific
requirements of Section 14-8 to:

1. Estimate the cost of each infrastructure improvement listed by the Plapning Board, and
compare these estimates to those submitted by the applicants;

2. Estimate the amount of revenue needed to cover the district’s share of all infrastructure
irpprovements fimded, fulty or partly, by a disttict; - :

3. Estimate the estimated tax rate for each form of taxation available to the district that
would produce the necessary revenue, and

4.~ Recommend whether to create a district.

B. CONSULTATION WITH WSSC AND MCPS

In its review of the development district proposal, the County Executive bas consuited with the
* Washington Suburban ‘Sanitary Commission and the Montgomery County Public Schools. The comments
From these agencies are attached to this report as Appendix A. .

C. COMPARISON OF INFRASTRUCTURE COSTS

In the petition for the development district, the petitioners identified $19,640,434 in infrastructure
and other costs propesed to be funded through the development district financing. Detailed estimates of
these costs were included as attachments to the petition. Table A on the following page cornpares those
estimates with the latest estimates provided by the petitioners and reviewed by the Department of Public

Works and Transportation, WSSC, M-NCPPC and County staff. .
F-8 4-89
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TABLE A
WEST GERMANTOWN DEVELOPMENT DISTRICT
. COUNTY EXECUTIVE ESTIMATED INFRASTRUCTURE COSTS

BASED ON PETITION

ORIGINAL CE ESTIMATE OF
ESTIMATES OF PLANNING BOARD

IMPROVEMENTS REQUIRED -
; ~ PROPOSED AND PETITIONER
(numbers refer to item mumbers in petition) BY PROPOSED '
‘ PETTTIONERS IMPROVEMENTS
TRANSPORTATION IMPROVEMENTS
1 Richter Farm Rd A-297 MD117 to Schaeffer (2 lanes) $3,953 349 54,124,866
Richter Farm Rd A-297 Schaeffer to MD118 (2 lanes) 1,798,570 1,791,098
KC and HMV reimbursement for 4 lane portion MD1 18 to GSH 605,000 605,000
4 Schaeffer Road 671,872 992,244
5 Hoyles Mill Rd and King's Crossing Blvd 1,580,401 1,663,762
A-298 Leaméan Farm Road 1,728,299 1,691,479
& Mateney Road 75,000 75,000
7 Clopper Road (MD117) 1,405,645 1,408,419
8 Great Seneca Highway (GSH) (2) 77,076 402313
9 A-270 Kingsview Village Avenue ’ —- 533,672 519,882
10 Park and Ride Lot B 587,896 587,896
14 A-297 Lower Taper Extension (b} 0 156,967
Subtotal Transpertation Improvements $13,016,784 $14,018,926
OTHER IMPROVEMENTS AND COSTS
12 Contribution 1o Off-site Stormwater Mgmt Facility ) %185,000 $185,000
13 Local Parks . 375,000 1,200,000
Professional Services {Legal and Engineering) (c} 600,000 600,000 -
WSSC Review Fees (d) g : 0 ) 400,000
WATER AND SEWER
2 Hoyles Mill Wastewater Pumpmg Station/Force Mzin £2,883,650 $3,838,020
3 Interim Pumping Station 1,436,000 700,000
11 Quifall Sewer . 1,144,000 1,395,110
TOTAL CONSTRUCTION FUNDS REQUIRED 519,640,434 $22,337,056

{a) CE estimate reflects additional improvements added by the Plamning Board.

{b) Added by Planning Board; no estimate provided with petition. .

() CE makes no estimate of this amount as insufficient documentation has been provided by petitioners.
(d) Since Planning Board review, petitioners requested reimbursement for this item.
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The County Executive’s estimated cost of the infrastructure mprovements listed by the Planning
Board, pius certain other costs proposed by the developers, is $22,337,056. The financial feasibility of the
proposed alternative was based on this amount.

D. REVENUES REQUIRED

In order to estimate the amount of revenue needed to cover the district’s share of all infrastructure
improvements funded, certain assumptions regarding the financing structure of the proposed bond issue
must be made. The Structure assumed is similar to that originally proposed by the petitioners in discussions
with the Department of Finance in Fall 1996, and is detailed in Special Tax Projection No. 21 which is
provided as an attachment 1o this report, Key features of this financing structure are as follows: ‘

Two years of capitalized interest;

Increasing debt service payments and special tax revenues;

A debt service reserve fund equal to 10 percent of the par amount of the bonds;

Debt service payments increasing two percent per year after the capitalized interest period;
A 110 percent debt service coverage ratio; and _

A fature refunding of the bonds at 2 presumed lower interest rate if development occurs as

expected.

e % 8 e & B

In accordance with these financing provisions, the total estimated amount of the bond issue
necessary to provids for the £22,337,056 in proceeds to fund the infrastrmcture noted above is $29,139,752.
This amount represents 58,1 percent of the value of the district at the time of bond issue {appraised at
$50,150,000), which equates to a value-to-lien ratio of 1.72 to 1. -

~ Assuraing a tex-exernpt interest rate of 7.75 percesnt, the net annual debt service amount is
$2,164,584. This same amount is the total development district revenues required in FY01, the first year
without capitalized interest. This amount grows approximately 2% apnually through FY04, at which time
a refunding is assumed at a Jower interest rate. The revenne requirement in FY05 is $2,386,089 and grows
again annually, reaching $3,457,015 in FY23. A detailed illustration of the proposed anmual revenue
requirernent and tax rate or charge is provided by Special Tax Projection No. 21.

E.: TAX RATES

In order to fund the required revenues of $2,164,584 in the first year without capitalized interest,
_ the following tax rales would apply:

1. An ad valorem tax rate on developed property of $1.258 per $100 of assessed value. This rate
represents 45 percent of the current property tax rates that apply in the subject location, and would
result in an mitial anrmal special tax burden of 31,424 on a home with 2 market value of $300,000
that sells for (and is assessed based upon) $283,053 in the district _ :

2. A bepefit assessment of some other form of tax on undevelaped property sufficient to satisfy the

appropriate portion of debt service requirements.

F-10 4-91
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3.

A benefit assessment, or some other form of tax on commmercial property, whether developed or
undeveloped, sufficient to satisfy the appropriate portion of debt service requirements. ‘

1t should be noted that the ad valorem tax rate would be set on an annual basis such that the

revenues obtained would increase approximately two percent per year. The benefit assessment amount is
also anticipated to increase approximately two percent per year. A detailed illustration of the proposed
apnual revenue requirement and tax rate or charge is provided by Special Tax Projection No. 21.

F.

EXECUTIVE RECOMMENDATION ON DEVELOPMENT DISTRICT PETITION -

Based upon the analysis and results cited above, and the conclusions reached in the '

Preliminary Feasibility Report prepared by the financial advisory team, the County Executive does
not recommend the formation of 2 West Germantown Development District as proposed by the
Petitioners. This recommendation is based on the following fundamental conclusions:

The County Executive’s estimate of the cost of the proposed infrastructure improvements
totals $22,337,056. To finance this amount of infrastructure, a bond issuzance of $29,139,752

‘would be required, which when compared to the appraised value of the property at the time
‘of financing of $50,150,000, results in a value-to-lien ratio of 1.72 to 1. This value-to-lien
 ratio js too low, and presents an unacceptable level of risk to the bondbolders. Additional,

unacceptable risk results from the projection that the developers’ special tax payments are
substantiz} in the bond issue’s early years and continue to be so beyond an acceptable 4-3
year time period after the bonds zre issued. :

As proposed, the development district would result in an unfair burden for other property

~ owners in the Germantown Impact Tax Area. Thisis a result of the credit of approximately

$2.9 million in impact tax payments that is not balanced by an equivalent amount of benefit,

The estimated tax burden on typical future property and home owners ip the district
required to fund the propesed infrastructore package is $1,424 annually. This represents 45
percent of the current property tax rates that apply in the subject Jocation, and would result
in an initial annual special tax burden of $1,424 on a home with a market value of $300,000
that sells for (and is assessed based upon) 5283,053 in the district. The County Executive
views this amount to represent an unacceptable level of tax burden on those taxpayers.

As proposed, the petitioners included certain infrastructure items totaling almost $1.5
roillion with the presumption that the County aod M-NCPPC would be participants to the
district and contribute to the revenues required to support the agencies’ shares of the
infrastructure funded. The Executive recommends that the County not participate in the
district, as this form of financing is sigpificantly more expensive than alternative forms of
financing available to the County and would accelerate the timing of when the County would
ptherwise fund its improvements.

F11 4.9
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" PART L. RECOMMENDATION OF A MODJFIED DEVELOPMENT DISTRICT FOR

A, SUMMARY OF RECOMMENDATIONS

The County Executive believes that a development district for West Germantown
conld be structured that meets fundamental requirements regarding acceptable risk for the bond
* holders and an acceptable tax burden for the property owners zffected. The County Executive
supports formation of a West Germantown Development District having the characteristics
summarized below and as further detailed in the following section.

1. The County Executive recommends that the projected initial ad valorem tax rate for the
district be limited to an amount that is no more than 30 percent of the current property
taxes that apply in the subject location. The County Executive recommends an initial annual
special tax burden not to exceed $950, and a rate of about 82 cents per 5100 of assessed value
on 2 home with a market value of $300,000 that sells for (and is 2ssessed based upon)
$289,048 in the district.

2. The total amount of infrastructure which would be financed is $15.5 million. The total
amount of infrastructure which could be financed based on the resulting ad valorem tax
‘revenues ig $13.2 million. To this wounld be added approzimately $2.3 million supported by a

. specizl bepefit assessment on commercizl property in the district. Included in these 2mounts
is approximately $2.4 million in infrastructure improvements that are beyond that required -
by the Planning Board. A total bond issue of approximately $19.9 million would be
required. ’ . '

3. Certain measures must be in place to address the particular risks involved in this form of
financing, and in this financing in particular. These include using the majority of the .
proceeds from the bond issue for the purpose of acquiring substantially completed
improvernests that are advance funded and constructed by the developers, and requiring
certain guarantees and assurances regarding the payment of taxes on the property before
develepment has actually occurred. .

4, The Executive recommends that the County and M-NCPPC not participate in the district.

The boundaries of the district are recommended fo be those proposed by the petitioners, but
excluding the land owned by the County and M-NCPPC after the land swap is accomplished.

B2 493
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B. STRUCTURE OF FINANCING AND MEASURES TO ADDRESS RISK

As noted above, the typical financing structure for Jand secured bonds includes one or two years
of capitalized interest and scheduled tax payments by the developers and builders before the property is
improved and sold to the final owners. When these scheduled tax payments are significant in both amowunt
and period, and when the total amount of debt incurred is very high in relation to the value of the property,
an umacceptable risk to bondholders is present. The County Executive is willing to support a development
district only when this risk can be reduced to acceptable levels. -

The first recommended mezsirre 1o achieve an acceptable level of risk is to place development
district bond proceeds initially in escrow, and then use them only for the purpose of acquiring
infrastructure improvements, or designated portions thereof, which have been advance funded and
constructed by the developers, In this manner, there is greater assurance that development is proceeding
before bond finds are disbursed, and there is a quantifiable improvement in value on which to base the

disbursement. The County’s target value-to-lien ratio of 4 to 1 will generally be met in accordance with
the projected construction completion and acquisition schedule. This roeasure has the added benefit of
reducing the risk of construction fund shortfzlls since the improvernents are already substantially
commpleted when they are acquired with bond proceeds. A small amount of proceeds may be released
injtially to fand required permitting fees. In addition, completion bonds from the contractors constructing
the improvements will provide assurance that the improvements will be fully completed and accepted by
the County. :

A second recommended measure to address the risk of nop-payment of taxes is the requirement
of some form of  liquidity deposit, such as a 12 to 15 month rencwable reserve that rolls forward from
year to year and is reduced as property develops. The details and form of this nstiment are to be -~
finalized with the developers to the County’s satisfaction. It is recoghized that the debt service reserve
find and the County's ability to take the property to tax sale provide an ultimate remedy for non-payment
of taxes, but these remedies should be used only 2s a very last resort.

The County is considering a financing structure which separates into two series the bonds issued
to fund the infrastructure improvements for 1) the Kingsview Village Center portion of the district and 2)
the King's Crossing and Hoyles Mill Village portions. Some form of puarantee on the bonds obtained by
the developer of the Kingsview Village Center portion should result in a lower level of risk and therefore 2
lower cost of debt for this series of bonds. The savings from such a structure and guarantee would be
passed on to the property owners in this sub area via 2 lower special benefit assessment on the commercial
property.

C. ACCEPTABLE ADDITIONAL TAX BURDEN

Creation of any special taxing district requires consideration of what is an acceptable tax burden
relative to the services or facilities provide by tbe diswict. These considerations include:

+  The extent to which the market truly will cause the initial price of the bome to be less than
similar homes outside the district;

e The extent to which the amount less will be sufficient to justify the additional tax burden;

»  The sophistication of the home buying public, e.g., the ability to make comparisons of
relative monthly burdens of home ownership, within and outside of the development district,

+  The exteot to which a potential home buyer views the additional tax burden s the “cost” of a
Jower home price;

+  The extent to which a potential home buyer will be more comfortable with paying up froat
the full cost of the home and funding the infrastructure improvements through a mortgage;

¢ The extent to which it is certain that the initial savings in the pricc of the homes In the

" development district will indeed be passed along tofoture buyers of that home; and-
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e  The community’s overall acceptance of special taxes as a means of paying for specific
benefits. -

Pursuant to the considerations noted above, the County Executive recommends that the projected
initial ad valorem tax rate for the district be lirited to an amount that is no more than 30 of the current
property taxes that apply in the subject location. The County Executive recornmends an initial annual
special tax burden not fo exceed $950, and a rate of about §2 cents per $100 of assessed value on 2 bome
with a market value of $300,000 that sells for (and is assessed based upon) $289,948 in the district.

In considering the above factors, the County Executive insists that the additional tax burden must
be an amount that will be viewed by potential home buyers as not overly burdensome or onerous, There is
a risk in levying a tax that is viewed by property owners as onerous, in that the home buyers will
eventually Jock to the County, which levies the tax, as responsible for the unacceptable burden. It must
also be kept in mind that the revenues are structured to increase by 2 percent per year. To the extent that
the home values, and therefore assessments, increase at a greater rate, reactions are anticipated to be
minimal. Should home values not keep up with the increase in the special tax burden and the special tax
rate must be increased, a greater probability exists that property owners would voice concern and
discontent over the special tax. 1t should also be noted that the rates discussed are the initial projected
rates, not the maximum rates that may be levied on the property in the district. These maximun rates
would be imposed only if tax revenues collected fall short of expectations.

D. INCLUSION OF GENERAL BENEFIT IMPROVEMENTS

The discussion that prevailed during County Council deliberations on the Development District
Act envisioned decisions on a case-by-case (district-by-district) basis regarding whether or not 2
development district should fund long-term infrastructure peeds. Specifically conteroplated was “a
substantial broadening of the scope of the APFO review to cover longer term school needs and such jtems
ot no'w covered as libraries, recreation facilities, and parks, as well as closer scrutiny of future water and
sewer needs. Ultimately all coverage decisions will be made by the Council on 2 case-by-cage basis In the
resolution creating each particular district. . .” (See June 21, 1954 memorandum from Senior Legislative
Attorney Faden to County Council regarding Action: Bill 44/4 2 Develo istricts.} Consistent
with this concept is an objective of ensuring that developers do not unduty benefit from development
district financing and that overall costs to futute homeowoers do not increase.

As noted in PART I above, the Development District Act provides a clear benefit to the petitioners
of the West Germantown Development District in the form of the impact tax credit provided in the
Development District Act. Table B provides an estimate of this amount, which, after credits for actual
infrastructure improvermnents required of and funded by the district, totals 52,895,248, As proposed by the
developers, the list of infrastructure improvements does not provide sufficient benefit to the other taxpayers
in the Germantown impact tax area to balance this benefit

Therefore, the County Executive recoromnends that any package of infrastructure improvements
funded through a West Germaniown Development District include general benefit improvements in an
amount at Jeast approaching the amount of impact tax credit received by the developers. Specifically, the
Couaty Executive recommends inchuding in the infrastructure package the funding and construction of A-
297 as a four-lape, rather than two-lane Toadway from MD117 to MD118, the construction of
transportation infrastructure that would support future County government development adjacest to the
Kingsview Village Center property, and the improvements to two local parks in the King's Crossing and
Hoyle’s Mill Village developments.

The County Executive notes that a requircment of genera! benefit infrastructure 1s comsistent with
the fnancing of the Woodview Village special assessment disirict in Prince George's County, the only
development district implemented thus far in the State of Maryland. Under the terms of this financing, a
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" total of $1.586 million, or almost 27 percent of the total $5.915 million in improvements financed, was for
a recreation facility and a contribution to schools. In addition, the development met an additional goal of
achieving more up-scale housing (through a higher level of architectural standard) than what was typically

OCCUITIDE.
TABLE B
WEST GERMANTOWN DEVELOPMENT DISTRICT -
CALCULATION OF IMPACT TAX CREDIT
Amount that would be paid if district is pot formed
Type of Unit  Single Family Times Rate Multi-Family —Times Rate Retail Times Rate
Applicable Rate  No. of Units $2,084 No. of Units $1,389 GFA 4249
Year
1997 0 50 0 $0 0 50
1998 202 $420,968 0 $0 125,400  $532,825
1999 156 $325,104 0 30 0 $0 -
2000 156  $325,104 0 $0 - 0 $0
2001 - 150 312600 - - -0 -0 . 0 $0
2002 T 126 $262,584 0 $0 0 $0
2003 126  $262,584 0 $0 0 $0
2004 108 $225,072 0 $0 0 $0
2005 72 $150,048 0 50 0 50
2006 72 $150,048 0 50 0 " 50
2007 g4 3175056 112 $155,568 0 $0
2008 built out built out built out
Totals 1,252 $2,609,168 112 $155,568 $532,825

TOTAL IMPACT TAXES AS CALCULATED: $3,297,561
LESS CREDIT FOR IMPROVEMENTS: {$402,313)

NET TOTAL IMPACT TAX CREDIT: 32,895,248

Hotes:
Assumes developers would receive credit for improvements to Great Senera Highwzy.

Assumes FY97 Impact Tax Rates, actual rates may be greater.
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E. AMOUNT OF INFRASTRUCTURE FINANCED

The tota] dollar amount of infrastructure financed affects a proposed financing in two important
ways. First, as a key factor in projecting the value-to-lien ratio for the proposed financing, it is an
indication of the overall risk inherent in the financing. The Jower the value-to-licn ratio, the more overall
tisk in the financing. Second, the total amount of infrastructure being financed is the key determining
factor in the financial burden placed on the parties who will pay the debt service. In the case of 2
development district financing, the amount of infrastructure being financed affects the revenues required
and therefore the annual tax burden on 2 property owner in the district.

To achieve the acceptable additional tax burden amount stated above, the County Executive
recommends that the maximum amount which could be financed for purposes of acquisition of developer
fimded and constructed infrastructure improvements is $15.5 million. This amount incledes $13.2 million
of improvements which are supported by the ad valorem tax applying to all the property in the district and
on which the special benefit tax on nndeveloped property is based. This amount is directly related to the
County Executive’s recommended ad valorem property tax rate of approximately 82 cents per $100 of
assessed vahue. Additional infrastructure, totating $2.3 million, will be financed through the special benefit
assessment on commercial property in the district and has no bearing on the ad valorem tax rate.

“Because the amount available for acquisition of infrastructure improvements is less than that
originally proposed by the developers, the County Executive has worked with the developers to prioritize
infrastructure items for financing throngh the district. A detailed list of infrastructure improvernents
recommended by the County Executive for financing through the development district and their most
current cost estimates is presented at Table C. The Executive bas insisted that A-297 be constructed st its
four, rather than two-lane cToss section consistent with the Master Plan for the Germantown West Policy -
Area, and that the Jocal parks for King's Crossing and Hoyles Mill Village be improved at 2 standard
consistent with other public use local parks implemented by M-NCPPC. These priorities are reflected in
" the recommended infrastructare Yist. To the extent that items cost less thian estimated at the time of the
bond issue, the proceeds would be available to fund otber infrastructure items that were not incloded.

As an alternative, ooe of the developers has proposed using the development district bond
proceeds for construction of additional sewer related improvements in exchange for a commitment by the
developer to build the final portion of A-297 from Schaeffer Road to MD118. The improvements
proposed by the developer for bond funding include the outfall sewer as well as grading and clearing of the
King’s Crossing Boulevard right of way, where the force main would be located. The County Executive is .
willing to seriously consider this proposal, but for the outfal] sewer only, subjectto a legally binding
commitment and adequate financial assurances by the developer to build the final portion of A-297 on its
current schedule.

F. ITEMS FOR FURTHER EVALUATION

The above discussion and recommendations contain a number of outstanding items that should be
resolved prior to the Council's final decision on these recommendations. Additionally, the Prelimmary
Feasibility Report cites pumercus outstanding jtems or information requiring further verification that
would have to be completed prior to any bond issue. A list of these cutstanding iterns is provided below.

Other Outstanding jtems and Jssues :
e Due Diligence nmst be conducted on the new owner of the Hoyles Mill Village property, in addition to

an evaluation of the new developer's fmancial plans.

»  The special tax methodology must be finalized. :

» A Development Agreement should be executed which addresses 3 number of details relating to the
disbursement of bond proceeds, the mechanics for reimbursements from other sources, and the agreed ©
upon bandling of SDC credits accruable to the distrct
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equj t et Prior t
e  The Kingsview Village Center Land Swap Agreement must be executed. -
s Al Developers owncrship, lease arrangements, and financing plans mnst be finalized, and financial
* resources identified.
«  Site Plan approval must be obtained for the retail portion of Kingsview Village Center.
"»  Costs of improvements should be finalized pursuant to cither bids for construction or definitive cost

guarantee agreements with the.developers.

+  Fimm commitments for private financing must be secured before bonds are sold and actual funding
should be in place before the bond issue is closed.

e Developers must have signed contracts from builders to buy a substantial portion of the planned
residential units.

« Bond counsel must have provided a tax opinion on tax exempt nature of the bonds.

» The County should conduct additional review of appraisal methodology and market absorption
assumptions, and update the information prior to bond sale.

«  Additional verification and analysis of developer information and developrment plap assumptions,
including sensitivity analysis of scenarjos in which sales pace and/or price projections vary negatively,
should be obtained. '
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TABLE C
'WEST GERMANTOWN DEVELOPMENT DISTRICT
COUNTY EXECU’I'IVE RECOMMENDED INFRASTRUCTURE COSTS TO BE FINANCED

{oumbers refer to item pumnbers in petition) COST
TRANSPORTATION IMPROVEMENTS
"1 Richter Farm Rd A-297 MD117 to Schaeffer (2 lanes) 34,124,866
Additional 2 lanes MD117 to Schaeffer 1,100,000
Richter Farm Rd A-297 Schaceffer to MD118 (2 lanes) 1,791,098
Additional 2 lanes Schaeffer to MD118 364,949
KC and HMV reimbursement for 4 lans portion MD118 to GSH 0
"Less XV Reimbursement for A—297 -620,000
4 Schaeffer Road 992,244
5 Hoyles Mill Rd and King's Crossmg Blvd 0
‘A-298 Leaman Farm Road 1,641,479
6 Mateney Road 0
7 Clopper Road (MD117) 1,117,440
8 Great Seneca Highway (GSH) 0
g A-270 Kingsview Village Avenue 519,882
10 Park and Ride Lot 0
14 A-297 Lower Taper Extension 0
o i Subtotal Ti*ansportatjon Improvements $11,031,958
OTHER IMPROVEMENTS AND COSTS
12 Contribution to Off-site Stormwatér Mgmt Facility 0
13 Local Parks $620,000
Professional Services (Legal and Engmeenng) 0
WSSC Review Fees 0
WATER AND SEWER
2 Hoyles Mill Wastewater Pumping Statlon/Force Main $3,838,020
3 Interim Pumping Station -0
11 Qutfall Sewer .0
Clearing and Grading of right of way for Force Main 0
TOTAL CONSTRUCTION FUNDS REQUIRED $15,489,978
Amount included above which is for "general benefit” $2,404,624
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APPENDIX G
Clarksburg Town Center Development District: Roads - No. 500423

Category Trensporiation Date Last Modified January 10, 2004
Public Workzs & Transportation Previous PDF Pags Number 7-39(04 App)
Planning Area Clarksburg Requited Adeguale Public Fadlity YES
Relocation kmpact . '
pact  Nome EXPENDITURE SCHEDULE {$000) '
- ] Thiv Esl. Total Beyond
| Cost Elernent Total FYU3 FYD4 6 Years FYDS FYD6 FYG? Fyos FYo9 FYip € Years
Planning, Design
and Supervision D 0 1] 0 0 0 [y o O 0 3]
Land [N 1] 0 [1] [+] 0 [1] [} [s) 0 [1]
Site Improvements '
and Wlilities 8,521 0 451 5,000 5,000 L] 0 0 0 o 4]
Construclion 1] 0 [4] ] 1] 1] [{] 4] 0 ] 1]
Orher
Total §.521 0 4.521 5,000 5,000 1] [1] i [¢] 4] 1] 3]
FUNDING SCHEDULE {$00D -
Development H
lDislrid 8521 I 0 ‘ 4,521 5,000 | 5.000 | D O] L] l OI [+] I [+ |
ANNUAL OFERATING BUDGET IMPACT {$000)
DESCRIPTION

This projact provides for acquisition of compleled road improvements in the Clarksburg Town Center Development District thal will be constructed by the developer
end subsequently acquired by the County. Four road projects are 1o be acquited upon substantial completion by the developer: 1) Stringtown Road betwaen
Piedmont Road and MD 355 - two lanes wib be constiucied with dedicated right of way for an Wiimate Tour-tane roadway, The ultimate four lanes will be provided in
an B00-foot "gap” batween adjecent developments on the south side of Stringiown Road, 2) ME 355 - vertical realignment of a 600-foot segment south of Stringtown
Foad 1o improve safety and visibility, 3) Piedmont Road will be constructed trom Stringtown Road to Clarksburg Road as a wo-iane road, 4) Clarksburg Road - the
two-lane roadway will be widened 10 include Wning lanes between MD 355 and Fiedmont Road,

Any lurds remaining from the tolal available development district Aimds would be applied to these improvements: 1) Town Center - new sireets fo provide circulation,
on-streat parking, and access to the planned retall center; Oveslock Park Road, from Clarksburg Road 1o Stringlown Road, and Clarksburg Square Road trom the
current end of Redgrave Place o Cverlook Park Road. 2) MD 355 at MD 121 in the Clarksburg Historic District - burn fanas will be added to improve imersection
capacity. ARimprovements ere in accordance with the Master Plan and wil include streetlighting, street trees, sidewaiks and/or paved bike paths,

Service Area .

Clarksburg Policy Area.

JUSTIFICATION '

improvements are required as & condition of development approval,

Plans and Studies

Clatksbirg Master Plan ard Hyaltstown Speciat Study Area 1994, and Counly Executive's Fiscal Raport, Clarksburg Town Center Developmeni District, October 17,
2002,

Cost Change

Not applicable.

STATUS

Various stages ranging from design, final design, and cotstruction.

OTHER . .

An tmplementation Agreerent between the County and the developer will set forth the conditions for disbursement of funds after inspesfion and acceptance by the

County of substantially completed improvements. Amounts shown are the maximum thal #ill be disbursed from develapmen? digirict funds for the improvements
described,

FISCAL NOTE
The bonds to be issued for the district will be secured by. and the deb! service on the bonds is lo be paid trom, the revenues of the special laxing district, The
revenues of the speclal taxing district will primarity consist of an ad valorem tax on property within the district and a benefit assessment on undeveloped property.

APPROPRIATION AND COORDINATION MAP
EXPENDITURE DATA Department o Finance )

Date First Appropriation FYDd %500} || Depariment of Public Works and Transpontation

Initie) oot Eol 9,521 || Depeniment of Permitting Services

First Cost Eskmate Dffice o Management and Budget

Cutrent Scope Fro4 9,521 || Maryland-National Capital Park and Planning

Last FY's Cost Estimate 9,521 || Commission

Present Cost Exi 9,521 | Council Approved Resolution 15-87

Marytand State Highway Administration See Map on Next Page

Appropiistion Request FY05 D Il Clarksburg Historic District P 9
Appropristion Reguest Est. FYDE D iwssc

Supplemental Stringtown Foad Extension projecd

£o010pii3lion Rogues! Fyod 3 i Upcounty Rregional Services Center

Transtes Developers

Cumulalive Appropriakion 9.521

Expendiures/

Encumbrences 0

Urencumbered Balance B,52t )

Partial Closeout Thry FY(R 0

New Partial Closegul FYg 1]

Total Partisd Chrseout []
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v

Proposed Clarksburg Town Center
Development District

) ,0" ™ Projects for District Fundin

Joe

Proposed by County Executi

1 Civic Center / Library
2 20-inch Water Main
6 Stringtown Road

7 Piedmont Road

8 Route 355 Lowering
10 Clarksburg Road

Added Projects:
Stringtown Road "Gap”
Stringtown Road Extension >

sl
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Stringtown Road Extended - No. 500403

Category Transponation Date Last Modilied Jsnuary 10, 2004
Agency Public Works & Transportation Previous PDF Page Number 7-227(04 App)
Planning Area Clarksburg Required Adequate Public Facility NO
Relocation Imy
pact  Nons. EXPENDITURE SCHEDULE ($000) -
Thru Esl. Total Beyond
Cost Element Total FYQ3 FYD4 E Years FYD5 FYO6 [ (1 FY08 FYo9 FY10 6 Years
Pianning, Design
and Supervision 1,646 661 1013 5611 44 260 317 0 0 o [
Land f 1.072 1 9 1.062 1,082 1] 0 2] [\ [1] 3]
SHte Improvements
and Utilities 1,330 0 4] . 1,330 0 135 1,195 1) 4] 1) 0
Construction 4,782 0 [+] 4,782 4] 2.803 1,979 [4] i 0 1]
OCther [5] ] [2] [4] 1] [1] [{] €] 0 1] 1]
Tolal B,B30 67 1.028 7,735 1,106 3,138 3,481 [4] 0 [+] ]
FUNDING SCHEDULE {3000’
Dovelopment
Disirict 1,600 1] 0 1,600 L] 750 850 4] [+ 0 1]
G.D. Bonds 4,804 ] 333 4471 756 1,814 1.901 [4] 3] [1] [
Covelopment
Approval Payment 512 1] 512 ) 0 [ 0 1] o 0 0
impact Tax . 1.505 58 183 1,664 as50 574 740 4] 1] [¢) 1)
investment Income 9 E] [*] 0 [ 1] Q 1] [1] [1] [1]
Inlergovernmantal ] 1] [4] D 0 0 [i] '] 1] [+] _0} .
ANNUAL OPERATING BUDGET IMPACT (5000)
Mainlenance 21 0 1] 3] 7 7 7 1]
Energy ‘ 30 [ 0 [ 10 70 10 T
Net impact 51 [ 3] 0 17 17 17 [i]
DESCRIFTION

This project provides for the final design, right-of-way acquisition and construction o 2,400 foot extension of Stringtown Road westward from MD 355 1o I-270 ramps
at exisling MD $21. This road wilt be a jour-lane divided closed section arterial highway with we lanes in each direction. % will include a 5-fool sidewalk on the south
side, an 8-oot bike path on the north side, strest rees and streatlights within a 120-foo! right of way. Appropriate aundliary lanes and traffic signals will be provided at
the imersections with MD 355 and Gateway Center Drive. The project includes siormwater management lacilities required for environmentat permits.

Service Area

Clarksburg.

Cepacity

The projected ADT lor the year 2020 is 40.000 vehicles per day.

JUSTIFICATION

The Clarksbwg Town Center and other developments are undsr construction and/or in the approva! process. This arterial roadway is required 1o provide access to
development in valious stages in the pipefine. Stringlown Road Extended will also serve to redirect traffic away from the Clarksburg Historic District.

Pians and Studies ’

The project prospectus and the prefiminary plans were completed and junded under the Facility Planning: Transponaltion project. The Clarksburg Master Plan and
Hyattstown Special Study Aren {June 1954) includes the extension of Stringtown Road from MD 355 1o 270 ramps as an arterial road that would connect MD 355 to
the proposed Mid-County Arlerial {4-305). DPWT repon title, "Tralfic Operations Study - proposed Stingtown Road Extension” May 2001. This project is a pan o
the Executive's Go Montgomery! program.

Cost Change

Not applicable,

STATUS

Final design stage.

OTHER

Proliminary design costs were tunded under Facifity Planning: Transportation project. The project scope has changed to efiminale WSSC water main refocation on
Frederick Road (MD 355) which will be constructed by a developer,

FISCAL NOTE .

Impac! tax lor this project is assumed al 26.7 percent of the project cost within the Clarksburg Impact Tax Area. The Town Center Development District participation
reflects a pro-rated share of what otherwise would be G.O. band funded. Tewn Center Developmend District partieipation would not exceed $1,600,000. Tha Impact
Tax share of the project has been adjusied accordingty,

APPROPRIATION AND COORDINATION MAP
EXPENDITURE DATA Department of Permilling Services

Date First Appropriation FYO1 15000) ); Depaniment of Envitonmental Proledtion

inifial Cos! Estimele B.83C || WSSC

Firsl Cost Estimate Maryland-National Capital Park and Planning

Currert Scope Fyod 8,830 |{ Commission

Last FY's Cosl Estimate B3¢ | Utilities

Preseni Cosl Estimale B.630 ]| Clarksburg Tewn Center Development District

_ See Map on Nexi Page

Appropriabon Request FY05 _ 0]

Appropriation Request Est.  FYD6 6.62%

Suppiementpl

Appropriation Reques Fro4 0

Transler [4

Cumuiative Appropriation 2,205

Expendituies/

Encumbrances 850 |

Unencumbesed Balance 1,325

Parial Cioseout Thrv FYoZ 0

Naw Panlial Closspul FY03 [[]

Total Paftial Cleseoul 0
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APPENDIX H

MCPB
tem #4

February B, 2002

MEMORANDUM
TO: Montgomery County Planning Board
VIA: John A. Carter, Chief Y€

Community-Based Planning Division

Sue Edwards, 1-270 Corridor Team Leader W/
Community-Based Planning Division

FROM:  Karen Kumm Morris, Clarksburg Planner YKWA_
Community-Based Planning Division

SUBJECT: Application for Adequate Public Facilities Approval
Clarksburg Village Development District

RECOMMENDATION:  Approval to transmit comments to the Montgomery
‘ County Council.

The propesed Clarksburg Village Deveiopment District meets the requirements of the
District Legislation as modified by the following conditions:

1. Provide the following improvements as shown on the approved Preliminary Plan
No. 1-01030, to be included in the Clarksburg Development District:

a. Elementary School Sile: Grade site, stabilize, provide utilities up to the
property line, and safisfy reforesiahon and stormwater management
requirements.

b. Elementary School/Park Sile: Grade site, stabilize, provide utilities up to
the property line, provide reforestation, provide stormwater management
for quantity, and build park ball fields.

¢ M-NCPPC Local Park:  Grade site, stabilize, provide utilities up to the
property line, satisfy reforesiatton and stormwater management
requirements, and consiruci one softball field, one soccer field, a 50 space
parking lol, one multi-age playground, and one basketball court, to park
standards.

H-1
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d. Greenway Trail Build greenway paved traif on property owned by
- applicant. T

e. MD 27: Widen MD 27 1o six lanes from Observation Drive in Germantown
through the Brink Road intersection, and to four lanes through the A-305
intersection and continue two northbound lanes through the Skylark
intersection. :

i Relocated Newcut Road (A-302): Construct refocated Newcut Road as a
two lane divided arerial between MD 27 and A-305 (Mid-County)
intersection, and as a four lane divided roadway between A-305 and MD
355, utilizing bottomless arch culveris over streams.

g. Mid County Arerial (A-305): Construct A-305 as a four lane divided
arterial between MD 27 (Ridge Road) and Stringtown Road, including two
roundabouts, one at the intersection of A-302 and the second at the
intersection of Streets “W” and “BB.” Construct the segmeri between the
two roundabouls as a business district sireet in accordance with the
Departmeni of Public Works and Transportation (DPWT) standards.

h. MD 355 (Frederick Road): Construct a second left tumn lane from
northbound MD 355 1o westbound MD 27.

i. Turn lanes on MD 27 (Ridge Road) and Brink Road: Construct additional
turn/approach lanes on MD 27 and Brink Road at the intersection, and
construct a separate left turn fane from southbound MD 355 1o eastbound -
Brink Road and a separate left turn lane from westbound Brink Road to
southbound MD 355. :

j. ‘Foreman Boulevard: Extend Foreman Boulevard as a two lane arterial

- from Its current ferminus al Timber Creek Lane to A-305.

k. Stringlown Road: Participaté in the widening of Stringtown Road as a four

lane arterial where the District's Property fronis Stringtown Road.

With the exception of constructing the park facilities in the Local Park, the above list of
infrastructure improvements are the same infrastructure improvements as required by
the Planning Board for Preliminary Plan No. 1-01030. '

2. Consider including the following additional infrastructure improvements in the
Development District in order to provide improvernents that are not solely the
adequate public improvements required of a single development as required by
Chapter 14-3 (g) (2). |

a. Construct two lanes of Stringtown Road that are not cbrrently assigned o
any adjacent development (south side of Stringtown Road between the
Hightand’s of Clarksburg and the subject District).

- b. Upgrade the crossing of Mid County Highway over Litile Seneca Creek
from a culverl to a bridge in order 1o minimize environmental impacts and
improve pedestrian safety and enjoyment along the Greenway Trail.

H-2
4-111
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3. Consider combining the Clarksburg Village Development District and the
Clarksburg Skylark Development District info one district to improve coordination
and administration, and meet the requirements of Chapter 14-3 (g} (2).

BACKGROUND

The applicant, Clarksburg Village Invesiments, L.C., Clark Meadow, L.C., and
Clarksburg Village, L.C., propose io form a development district in the Newcut Road
Neighborhood of Clarksburg for the purpose of achieving coordination of public
infrastructure, construction in a timely manner, and a more attractive financing approach
for the development. Creation of a development district is allowed under Chapier 14 of -
the Montgomery County Code. The purpose of a development district is to help enable
a specific area of the County to meet its infrastruciure needs through public financing of
bonds payable by special taxing. It is recommended for areas where a significant
amount of development is occurring. ' '

In order to create a development district, a petitioner must submit a request to the
County Council with the signatures of 80% of the affected property owners, or request
the Council to hold a public hearing. The Council then adopts an initial resolution in
order for the request for a district 1o proceed through its procedural reviews. The
Planning Board is requested by the Council 1o review the proposal for compliance with
the Adequate Public Facilities (APF) Ordinance and the Annual Growth Policy (AGP)
Requirements. The Execulive is regquesied to review the financial aspects of the
proposal to ensure that the amount of inirastructure financed by the District is within an
acceptable level of tax burden per residence. The Execulive is required to issue a .
Fiscal Report to the Council. Finally, the Council must hold a public hearing and adopt
a resolution to form the development district. This {ormation process is outlined in
Chapter 14, Arlicle 1I, Section 14-5 through 14-9. See Attachment A.

Purpose of Planning Board Review

The enabling legislation in Sec. 14-7 requires the Planning Board to evaluate the
proposed district for compliance with APF and AGP requiremenis and make its
recommendations 1o the County Council. The Planning Board must miake the following
findings:

1. The proposed district will comply with all applicable zoning and subdr\nslon
requiremenis.

2. The proposed infrastructure improvements satisfy the Annual Growth Policy’s
adequale public facilities requiremenis.

3. Cost estimates are provided and reviewed.

Applicant’s Proposal for the Clarksburg Village Development District

The applicant proposes fo eslablish a development district which encompasses the
property within the Clarksburg Village and includes adequale public facilities that extend
beyond the subject property as required by the approved Preliminary Plan No. 1-01030.
See Exhibit E of the application, Attachment B. The applicant states that all proposed
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infrastructure improvements comply with the zoning and subdivision requirements under
Section 50-35(k), and the infrastructure improvements meet the APF requirements
established by the Planning Board in the approval of Preliminary Plan No. 1-01030.

FINDINGS
Conformance to General Provisions of Development Districts

Staff wishes 1o bring to the Planning Board's atlention that the proposed development
districts do not appear to conform to the legislative requirements of the Development
District legislation, Chapter 4. The issue is that a single developer requests public
financing through' a development district for the purpose of financing the adequate
public facilities requirement to serve a single development. Chapter 14-3 (g) (1) and (2)
slates,

Infrastructure Improvement does not include any improvement which:
(1) primarily serves the residents or occupants of only one development or
subdivision; or '
(2} is the responsibility of a single developer under the Planning Board's site plan
and adequate public facilities requirements. (See Attachment A.)

After conversations wilth the Council stalf, the understanding is that development
districts are not intended io provide financing for a single development's adeqguate
public facilities. This means that additional infrastructure improvements beyond those
required of a single development should be included in ithe Development District in
order to comply with Chapter 14-3 (g) (1) and (2). Staff recommends that the Councit
consider the additional improvements listed in Condition 2 in order to conform o the
legisiation, so long as they can be found a financially acceplable tax burden.

The Council may also need o amend 14-3 {9} (1) and (2) in order to aflow for a single
developer to apply for a development district. However, this statuie could be satisfied if
the two proposed districts are combined into one development districl as recommended

by staif.

The role of the Plannirg Board is to make findings of conformance to the zoning and
subdivision regulations and APF requirements. The Planning Board may also advise
the Council on the best manner in which to establish the districts and recommend
additional infrastructure improvements that should be considered in order to comply with
the legislation.

Conformance to Zoning and Subdivision Requirements

The proposed development district conforms to the Zoning and Subdivision
requirements. The proposed infrastruciure improvemenis have been reviewed and
approved by the Planning Board during their review of the Clarksburg Village
Preliminary Plan No. 1-01030, July 30, 2001, and ZMA, G-734 which covers a small
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" portion of area within the District. The approval required the proposed development to
meel all subdivision and zoning requirements.

Conformance to the Annual Growth Policy’s Adequate Public Facilities
Requirements

The proposed infrastructure conforms to the required APF improvements required by
the approved Preliminary Plan No. 1-01030. The Transportation Planning Unit confirms
this in their memo. See Attachment C.

Conformance to Providing Cost Estimates for Proposed Infrastructure
Improvements

The applicant has provided cost estimates for all proposed infrastructure improvements.
Staff has not evalualed the accuracy of the proposed estimates given that this is the
responsibility of the Depariment of Public Works and Transportation. The cost
estimates will be evaluated by the Executive in their Fiscal Report to the County
Council. The cost estimates are used to determine what will be the cost of ihe bonds
and the taxing rate per household by the Department of Finance.

COMMENTS

Clarksburg is presently in a jobs and housing moratorium due o lack of adequate public
facilities. for roads and schools. Staff has worked diligently to identily needed
infrastructure as preliminary plans are reviewed. With each preliminary plan, the
Planning Board has requited development to meet APF requirements resulling in a
comprehensive network of roads, and dedications for schools and parks. See
Attachment D for the comprehensive network of public improvements provided by
development.

The Clarksburg moratorium seems likely to continue for some time given the state of the
County’'s budget and Council’s priorities. A development district represents a means to
fund needed, additional public facilities so long as it is not used by a development to
solely fund their APF requirements, and the individual 1ax burden fo residents is
acceptable.

In addition 1o the Clarksburg Village and the Greenway Village Preliminary Plans
(lotaling 3,863 residential units), the Commission has received within the last year five
preliminary plan applications for residential development tolaling another 1,683
residential units, Some of these applicants are also considering the possibility of
applying for a development district as a means of financing their public improvements.
The total number of development districls including the Town Cenier Development
District, which has not yet been financially evaluated by the Execulive, could be as
many as eight separate districts. Consolidating all of these separate development
districts into one Clarksburg Development District for the purposes of coordinating and
administering the bonds, and 1ax collections would be desirable.

- 4-114
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Pub!ic Comments

Staff has informed the Clarksburg Planning Commitiee of the proposed development
district but has not received any comments or correspondence on the proposal. The
undersianding is that the Clarksburg Civic Association will provide comments directly fo
the Councit at the time of the public hearing afier the Executive prepares their fiscal

report.

CONCLUSION

Staff finds that the proposed Clarksburg Village Development District meets the
requirements of the zoning and subdivision regulations, the Adequate Public Facilities
Ordinance and has provided cost estimates.

Staff recommends that the Planning Board convey these findings to the County Council
with the additional infrastructure recommendations and concerns regarding compliance
with the general provisions of the legislation.

KKM:ha: a:;kumm1\Clarksburg village development district report.doc
Attachmenis
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APPENDIX I

Orrick, John R. - JRO

From: Faden, Michael [Mike .Faden@co.mo.md.us}
Sent: Thursday, November 07, 2002 3:28 PM
To: Barrett, Jennifer
Ce: Wyman, Glenn; Keenan Rice; kapland@publicfm.com; jecumbie@venable.com;
JRO@linowes-law.com
Subject: - RE; Clarksburg
B

I sent the property-owners' notice out yesterday in the attached form,
pretty much as recommended by Keenan and Jim. I didn't mention any term
of years, for the reasons you noted.
If anyone has any issues to raise, please let me and Glenn Orlin know
soon so we can think about how to address them before the hearing and
MFP worksession.

m - Original Message-----

From: Barrett, Jennifer

Sent: Thursday, Novembexr 07, 2002 9:20 AM

To: FPaden, Michael}

Cec: Wyman, Glenn; Keenan Rice; ‘'Dean Kaplan [(kaplandepublicfm.com)';: Jim
Cumbie (jecumbie@venable.com)

Subject: FW: Claxksburg

Mike - Here is the revised notice as amended by the financizl advisors
and bond counsel, also showing a couple of minor edits by me. Let me
know if you have any additional guestions. Please also note the
additional note from Ed Daniel below. I am not sure we should lock in
the # of years yet until we actually structure the bonds, but you could
probably say, "up to 30 years® if you wish. (We generally would not have
the tax payments extend longer that a traditional 30 year mortgage, as a
matter of policy.)

Jennifer/Mike--I'm certainly not the expert in the financial
details or public notice protocel, but if the rates are to be quoted for
03-04, with reference to possible increases of 2% per year, shouldn't
the notice alsc indicate how many [or a range of) years that the special

tax might be in effect?? Ed Daniel
Jennifer
----- Original Meessage-----

From: Keenan Rice {mailto:keenansrecomcast.net]

Sent: Tuesday, November 05, 2002 7:38 PM

To: Barrett, Jemnifer; jecumbie@venable.com; Daniel, Edward; Wyman,
Glenn; kapland@publicfm.com; Faden, Michael

Subject: Clarksburg

I am sending you the letter noticing the hearing on the Clarkeburg
development district with my suggested changes.

Please do not hesitate to contact me with apy comments or guestions.

1
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Dear property owner:

This letter will formally notify you that the County Council will hold a hearing on
December 3, 2002, at 7:30 p.m. on 2 proposal to create a Development District in Clarksburg
Town Center, as provided in Chapter 14 of the County Code. The hearing will be held in the 7%
fioor hearing room at the Council Office Building, 100 Maryland Avenue, Rockville. If you
would like to testify at this hearing, please call Delphine Harriston, at 240-777-7931.

This District was initialiy authorized by Council Resolution 14-648, adopted on
September 26, 2000. The Counci! will determine the boundaries of any district in its resolution
creating the district, which may coincide with or differ from the proposed boundaries specified in
the petition filed with the Council on July 5, 2000. As originally proposed, the district would
inchude the property you own. A copy of the County Executive's fiscal report, which includes
details of the infrastructure to be funded by the proposed District and the tax rates that would
apply in the District, is available from the Council Office at 240-777-7910.

As required by law, a copy of the proposed resolution to establish the district is enclosed
in the form in which it was introduced. Also as required by law, the rates of the taxes and special
assessments proposed to fund infrastructure improvemnents for the district are as follows.

A special tax based on ad valorem value is proposed to be levied on all taxable property
in the district at an estimated rate of $0.34 per $100 of assessed value. For developed single-
family residential property, this special lax is expected to egual approximately $1198 per
dwelling umit for the 2003-2004 taxable year (based on an assumed average single family house
value of $350,000).

Additionally, a special assessment is proposed to be levied on commercial property
{whether developed or undeveloped) and on undeveloped residential property. The special
assessment proposed to be levied on commercial property will be in an amount that, when
combined with the special tax, would equal, for the 2003-2004 taxable year, an estimated annual
levy of $1169 per 1000 square feet of gross potential building arca for retail property and $995
per 1,000 square feet of gross potential building area for office property, based on the expected
development of the property.

The special 2ssessment proposed to be levied on undeveloped residential property will
be in an amount that, when combined with the special tax, would equel an estimated annual levy -
of $1198 per proposed single-family dwelling umt for the 2003-2004 taxable year. This special
assessment will apply to residential property only until it is developed.

The special tax and special assessment described here are expected to increase by 2% per
yeer for each taxable year afier 2003-2004.

Please let us know if you have any question about the proposed district.
For the Council,

Michae} Faden
Senior Legislative Attorney

I-3
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APPENDIX J

TERRABROOK

- November 4, 2002
Addressee: Propeﬁy Owners in Clarksburg Town Center

Re: Public Hearing on Clarksburg Town Center Development District

Dear Homeowner:

You wilt soon be receiving in the mail a Nofice of Public Hearing before the Montgomery County Council
scheduled for 7:30 p.m., Tuesday, December 3, 2002 al the Montgomery County Council offices, 100
Maryland Avenue, Rockville, MD 20850. This hearing is required under Monlgomery County law as a
precondition to the establishment of the Clarksburg Town Center Development District.

You signed a disclosure staternent at the time of your purchase of a home in the Clarksburg Town Center
describing the planned creation of the Clarksburg Town Center Development District. A copy of a form of
such disclosure statement is enclosed for your information.

The purpose of the Development Disirict is to provide funds for the purchase by Montgomery County of
certain pubfic infrastructure, including improvements o roads, extensions of a water line, and the.
establishment of a civic center and library building in the Clarksburg Town Center. Following the creation
of the Development District, and the issuance of bonds by Monigomery County, a special tax will be set by
the Montgomery County Council on each of the properties located in the Clarksburg Town Center
Development District (which is roughly bordered by Piedmont Road to the northeast, Stringlown Road to
the southeast, Clarksburg Road to the northwest, and the boundary of the Clarksburg Town Center project
which stops behind the developed properties along Route 355 fo the southwest).

The amount of these special taxgs, which is still subject to change by action of the County Counci, is
cumently anticipated fo be in the nelghborhood of twelve hundred dollars ($1,200.00) on a single-family
detached home with a market vale of three hundred fifty thousand dollars ($350,000.00}, and would be
less for townhomes and multi-famify dwellings. Even if the County Council approves the District, these
taxes would not likely commence for several years.

While you are, of course, welcome to atiend the public hearing, in the meantime if you have any questions
concerning the establishment of the Clarksburg Town Center Development District, please feel free to
contact me al 703-467-3580, or our attomey, Jack Orrick at Linowes and Blocher LLP at 301-650-7013.

One Discovery Square
noro Sunser Hills Road .« Suite 710
Reston, Yiginia acigo

Phone 703.467.0448 « Fax 703.467.0965
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APPENDIX K

Exhibit "K"
Notice of Special Taxing District

THIS ADDENDUM was executed simultaneously with and is an integral part of
the New Home Sales ContractLot Sales Contract between Builder and Buyer dated
SerierMBER ¢ , 20 & for the property known as
Let |2 Berzce™ (the
"Property™) within the Clarksburg Town Center development (the "Davelopmont™).

The Development is proposed to be located within the Clarksburg Town Center
Development District (the "Tax District”), a special taxing district which may be created
by Montgomery County. Once the Development becomes subject to the Tax District
taxing scherne, each owner of a lot in the Development wili be fizble to pay annually
any special assessment andfor special tax.imposed under Chapter 14 of the
Montgomery County.Code (the "Tax District Asgsessment™). As of the date of these
disclosures, the rates or amounts of the Tax District Assessment have not yet been set
by the County, but will ba set at a fixed ad valorem rate each year, resulting in an
average estimated Tax Distict Assessment for the initial year of the Tax District of
between (i) $1,000.00 and $1,500.00 per year for each single family detached lot,
{ii) $750.00 and $4,000.00 per year for each single family attached lot, and
{11} $450.00 and $800.00 per ysar for each unit in a multi-family building; however,
such amounts are estimates only and are subject to changa, Homes valued at mors or
less than the average value in the Development will bear, respectively, a relatively
higher or lower Tax District Assessment. The County Councl may Increase the rate of
any special tax or assessment on a yeary basis. Special taxes and assessments will
be used to pay the principal of, interest on and any redemption pretmium on any bonds
which are to be issued by the County for the Tax District and to replenish the debt
service reserve fund for such bonds. Tha Tax District Assessmant would commenca in

. the amount specified above with respect to each fot on a specified date afier the date

the bonds are sold by the County for the Tax District (the “Commencement Date™). In
the event that settlement on the initial sale of a home occurs after the Commencement
Date, the Tax District Assessment for such home shalt commence on the date of such
settiement. The Tax District Assessment woukd terminate (except as o any unpaid Tax
District Assessments, interest, costs, lale fees, and/or attomeys' fees) on the date that
the bonds issued in respect of the Tax District have been paid in full. For further
information on the Tax District Assessment, a home buyer may contact the Montgomery
County Department of Finance at {240) 777-8950.

Buyer has read and understands the above disclosure.

IN WITNESS WHEREOF, the undersigned have executed and delivered this

Addendum as of the date first written above.

BUILDER: BUYER:

Name:
Title:

K-1
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Notice of Speclal Taxing District
Clarksburg Town Center

THIS ADDENDUM was execuled shpuitaneo %Nith and is an intggral-part of

the Home_Seles ract daled J%(/ & . 20 between
. 'J ("Builder™)
and 0 L 2 i ¥ EZSIE T ("Buyer”)
for ﬁ propez known as Lot EZ N Bljf g{é ! and having an address of
{the "Property”) wihi’ the Clarksburg Town Center development (the

"Development”™).

The Development is proposed to be located wilhin the Clarksburg Town Center
Development District (the "Tax District™), a special taxing district which may be created
by Monigomery County. Onca the Development becomas subject to the Tax District
taxing schems, each owner of a lot of living unit in the Development wii be Hiable to pay
annually any special assessment and/or speciaf fax imposed under Chapter 14 of the
Montgomery County Code {the "Tax District Assessmen{”). As of the date of these
disclosures, the rates or amounis of tha Tax District Assessment have not yel been sel
by the County, but wif be set at a fixed ad valorem rale each year, resulting in an
average estimated Tax District Assessment for the initial year of the Tax District of
between (i) $1,000.00 and §1,500.00 per year for each single family detached lot,
(1) $750.00 and $1,000.00 per year for each single family attached (e.g.,
townhouse) 1ot, and (lii) $450.00 ang $800.00 per year for each unit in a muli-
family building; however, such amounts are estimates only and are subject 1o change.
- Homes valued al more or iess than the average value in the Development will bear,
© respectively, a relaively higher or lower Tax District Assessment. The County Councll
may increase the rate of any special tax or assessmant on a yearly basis. Special taxes
and assessments will be used 1o pay the principal of, interest on and any redemption
premium on any bonds which are to be issued by the County for the Tax District and to
replenish the debt service reserve fund for such bonds. The Tax District Assessment
would commencs In the amount specified above with respect 1o each lot on 2 specified
date after the date the bonds are sold by the County for the Tax District (the
"Commencement Date™). In the event that ssitiement on the inlftial sale of a home
occurs after the Commencement Dale, the Tax District Assessmeant for such home shak
commence on the dale of such setiement. The Tax District Assessment would
terminate (except as to any unpaid Tax District Assessments, Interest, costs, lale fees,
andfor attorneys’ fees) on the date that the bonds issued in respect of the Tax District
have been paid in full. For further information on the Tax Disirict Assessment, a home
buyer may contact the Montgomery County Department of Finance at (240) 777-8950,

Buyer has read and understands the above disclosura,

IN WITNESS WHEREOF, the undersigned have execuled and delivered this
Addendum as of the date first writien above.

UILRER: ’
} 51;7LL:/V /%A{L—';’S
By:

Name:
Title:

PCI Clarksburg, LLC
By: Ponen Holdings, Inc.
Boia Membar-|

o I7PE
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Netice of ~ ‘ecial Taxing Dis*ct
. P

—

This Addendum was execuled simullaneously with and is an integral part of the
New Home Sates ContractLot Sales Contract between Builder and Buyer dated

g laz | 20032, for the property Known as
{the "Property”} within the Clarksburg Town Center

development (the “Development’).

The Development is proposed to be located within the Clarksbu.rg Toym
Center Development Districl (the "Tax District™), a special taxing districl which
may be crested by Monigomery County. Once the Development becomes
subject 1o the Tax District taxing scheme, each owner of alotin the Deve.lopment
will be liable 1o pay annually any special assessment andfor special 1ax lmPosed
under Chapier 14 of the Monigomery Counly Code (the “Tax District
Assessment”). As of the date of these disciosures, the rates or amounts ol the
Tax District Assessment have nol yet been set by the County, but will ba selala
fixed ad valorem rate each year, resulling in an average estimated Tax District
Assessment tor the inilial year of the Tax District of between {i) $1,000.00 and
$1,500.00 per year for each single family detached lot, {if} $750.00 and
$1,000.00 per year for each single family attached Iot, and (i} $450.00 and
$800.00 per year for each unit in a multi-fasnily building; however, such
amounls are estimates only and are subject fo change. Homes valued at more or
less than the average value in lhe Development will bear, respectively, a

relatively higher or tower Tax District Assessment. The County Council may

inciease the rate of any special tax or assessment on a yearly basis. Special
laxes and assessments will be used lo pay the principat of, interest on and any
redemption premium on any bonds which are o be issued by the County for the
Tax District and to replenish the debt service reserve fund for such bonds. The
Tax District Assessment would commence in the amount specified above with

respect lo each ot on a specilied date after the date the bonds are soid by the

County for the Tax District (the *Commencement Date*).. In the event that
settiement on the initial sale of a home occurs after the commencement Date,
the Tax District Assessment for such home shall commence on the date of such
selllement. The Tax Dislrict Assessment would teminate {except as 1o any
unpaid Tax District Assessmenls, inlerest, costs, late fees, andfor altomeys’
fees) on the date that the bonds issued in respect of the Tax District have been
paid in full. For further information on the Tax District Assessment, a homebuyer
may contact the Montgomery County Depariment of Finance at (240) 777-8950.

Buyer has read and undersiands the above disclosure.

IN WITNESS WHEREOF, the undersigned have executed and delivered
this Addendum as of the date first wrillen above.

BUILDER: " BUYER:

Miller 2nd Smith at Clarksburg

By: W/L»v——" By: LM&?J%{}'MK

Name:__S Mama. Name: Kot Gen Ly A -Sfitey
Title: _Mﬁu:ﬂ/g.j

By.

Name:

K-3
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Notice of Speclal Taxing District
Clarksburg Town Center

THIS ADDENDUM was executed simullaneously with and is an integral part of

the New Home Sales Coniracl dated dedly- 03 .20 03 between
(NIRRT , "Builder")
and____Qonalfd  t Cocd...Sondh {"Buyer")

for the propernty known as Lot “Blogk 1 4H 4. and having an address of
: Ol Ge neamt Skrw D
{the "Property™} within the Clarksburg Town Center development (the "Development”).

The Development is proposed to be localed within the Clarksburg Town Center
Development District (ihe "Tax District™), a speclal taxing district which may be created
by Montgomery County. Once the Development becdmes subject lo the Tax District
taxing scheme, each owner of a lot of fiving unlt in the Developmenit wil be liable 1o pay
annually any special assessment and/or special tax imposed under Chapler 14 of the
Montgomery County Code {the “Tax District Assessmant”). As of the date of these
disclosures, the rales or amounts of the Tax Dislrict Assessment have not yel been set
by the County, but will be-set at a fixed ad valorem rate each year, resulting in an
average estimated Tax District Assessment for the Initial year of the Tax District of
between (i} $1,000.00 and $1,500.00 per vear for each single family detached lof,
{ii) $750.00 and $1,000.00 per year for each single family attached lot, and
(iii) $450.00 and $800.00 per year for each unit in a multi-family building; however,
such amounts are estimates only and are subject to change. Homes valued st more or
less than the average value in the Development will bear, respeclively, a refatively
higher of lower Tax District Assessment. The County Council may increase the rate of
any special lax or assessment on a yearly basis. Special taxes and assessments will
be used 1o pay the principal of, interest on and any redemption premium on any bonds
which are lo be issued by the County for the Tax District and lo repienish the debt
service reserve fund for such bonds. The Tax District Assessment would commence in
the amount specified above with respect to each lot on a specified dale after the date
the bonds are sold by the County for the Tax District (the “Commencement Date™}. In
the event that setilement on the initial sale of a home occurs after the Commencement
Date, the Tax District Assessment for such home shall commence on the date of such
seftlenent. The Tax Disirict Assessment would terminate (except as lo any unpaid Tax
District Assessments, interest, costs, late fees, andfor atlomeys’ fees) on the date that
the bonds issued in respect of the Tax Disirict have been paid in full. For further
information on the Tax Dislrict Assessmaent, a hame buyer may contact the Montgomery
Counly Department of Finance at (240) 777-8950.

Buyer has read and understands the above disclosure,

IN WITNESS WHEREOF, the undersigned have executed and delivered this
Addendum as of the date first written above.

BUILDER: .‘/‘ BUYER:
P Lot

By:

By: f . Name:
Name: VD\JR\‘S‘ D Dol OARAD ¢*-SN 72
Tible: L P
g CARSL Spr]
By:
Name:
KIS ELOWIIZX K_4
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Notice of Special Taxing Dislrict -
Clarksburg Town Center

THIS ADDENDUM was execuled simultanecusly'with and is an integral parl of

the New Home Sales Contract dated %( P N \ I -, 2007  between
MY Hoe ("Builder™)

mc‘\
and o 4 {"Buyer"}
for the property khown as Lot —1. . Block A . and having an address of
-

236Db  OyweedarX Pant .
{the "Property”) within the Clarksburg Town'Center development (the "Dovelopment™).

The Development is proposed 1o be localed within the Clarksburg Town Center

Development District {the "Tax District™), a special taxing dislsdict which may be created

by Monigomery County. Once the Developmenl becomes subject lo the Tax District

laxing stheme, gach owner of a lot or living unil in the Cevelopment will be liable to pay

annually any special assessmenl and/or special tax imposed under Chapter 14 of the

Monlgomery Counly Code {the "Tax District Assessment™). As of the date of these

disclosures, the rates or amounts of the Tax District Assessment have not yet been set

: by the County, bul will be-sel at a fixed ad valorem rate each year, resulting in an
average estimated Tex District Assessment for the initial year of the Tax District of
! between (1} $1,000.00 and $1,500.00 per year for each single family detached lot,
(ii) $750.00 and $1,000.00 per year for each single family attached lot, and

. {ili} 3450.00 and $800.00 per year for each unit in a multi-family building; however,
such amounts are esiimales only and are subject to change. Homes valued at more or
less than the average vahie in the Development will bear, respectively, a.refatively
higher or Yower Tax District Assessment. The Counly Councit may increase the rate of
any special tax or assessment on a yeary basis. Special taxes and assessments will
be used lo pay lhe princlpal of, interest on and any redemption premium on any.bonds

: which are to be issued by the County for the Tax District and lo replenish the debt
: service reserve fund for such bonds. The Tax District Assessment would commence in

‘he amount specified above with respect o each ot on a specified date afler the date
“he bonds are sold by the County for the Tax Districl {the "Commencement Date™), In

the event that setllement gn the initial sale of a home ocours after the Commencemant
Date, the Tax District Assessment for such home shali commence on the date of such
setlement. The Tax District Assessment would lerminate {except as to any unpaid Tax
Districl Assessments, inleresl, costs, lale fees, andlor altorneys’ lees) on the dale that
¥ the bonds issued in respect of the Tax Distict have been paid in fult. For further
informalion on the Tax District Assessment, a home buyer may tontact the Montgomery
Counly Department of Finance at (240) 777-8950. :

Buyer has read and understands the above disclosure.

IN WITNESS WMEREOF, the undersigned have executed and delivered this
Addendurn as of the date first written above.

BUILDER;: BUYER:

7 NY Horres . q% Coded clyfp

By: I Nare _Eggg._ SeHl o CeAn

Name: L Rarawn

Title: .
By: @M{W
Name* 2 ysa~ Schottfad

ey

-
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Ivoltice of Special Taxing Distritt

This Addendum was executed simultaneously with and is an integral part of the New
Home Sales ContractL of Sales Contract between Builder,and Buyer date

. Zeoys &% for the property known as g
{the “Property”) within the Ciarksburg Town Center development

{ihe "Development”).

The Development is proposed 1o be located within the Clarksburg Town Center
Development District {ihe “Tax District”), a special taxing district which may be crealed
by Montgomery County. Once the Development becomes subject 1o the Tax District
taxing scheme, each owner of a lo! in the Development will be liable 10 pay annually any
special assessment andfor special lax imposed under Chapter 14 of the Monigomery
County Code (the “Tax District Assessment”). As of the date of these disclosures, the
1ates of amounts of the Tax District Assessment have not yet been set by the Counly,
bul will be set al a fixed ad valorem rale each year, resulling in an average estimated
Tax District Assessment for the initial year of the Tax District of between (i} $1,000.00
and $1,500.00 per year for each single family detached lot, (i) $750.00 and
$4,000.00 per year for each single family attached lot, and (jii) $450.00 and $800.00
per year for each unit in a mulii-family building; however, such amounis are
esfimates only and are subject o change. Homes valued at more of less than the
average value in the Development will bear, respectively, a relatively higher or lower Tax
District Assessment, The County Council may increase the rate of any special tax or
assessment on a yearly basis. Special laxes and assessments will be used fo pay the
principal of, interest on and any redemption premium on any bonds which are 10 be
iesued by the County for the Tax District and 1o replenish the debt service reserve fund
for such bonds. The Tax District Assessment would commence in the amount specified
above with- respect-lo-each-lot en-a-specified date after the dale the bonds are sold by
the County for the Tax District {the "Commencement Date”). In the evenl that
settlemnent on the initial sale of a home occurs after the Commencement Date, the Tax
District Acsessment for.such home shall commence on ihe dale of such setllement. The
Tax District Assessment would lerminate (excepl 2s 1o any unpaid Tax Districl
Assessmenls, intelest, costs, late fees, and/or alloineys’ fees) on the date that the
bonds issued in respect of the Tax District have been paid in full. For furlher information
on the Tax Disirict Assessment, a homebuyer may contact the Monigomery County

Depariment of Finance al (240) 777-8850.

Buyer has 1€ad end understands the above disclosuie.

IN WITNESS WHEREOF, the undersigned have executed and delivered this
Addendum as of the date first wiitlen above. o

BUILDER: . BUYER:

Miller and Smith a:if:sburg

By: M pagiag B_\-fr %7 %gg
Name:__ FA UL LL](QI Name:

Title: \A ’

By. X I_1=F§- Lot
U

Name:

YAlenmifer\Clarksbure Town Center.doc 480-481\Special Taxing District.doc
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Exhibit "E"

RECEIVY ED Addendum to New Home Sales Contract - Notice to Purchaser of the
Clarksburg Skylark Development District or Private Infrastructure Charge Alternative

JUN 3 0 7000 THIS ADDENDUM was execuled s:murtaneousfy with and is an integral part of the New Home Sales

Conltract dated _05/i0 .20 93 petween David £-_Me [

("Builder”) and Ha¥rulen A Sca holm ' (“Buyer") for the

property known as Lot CC 2 Binck C . and having an address of A 3210 Lindem Vele Erive.
¢ larislovey » M ACET {the "Property™) within the Arora Hills development

in Clarksburg, Montgomery County, Maryland {the "Development®).

The Development is proposed to be located within the Clarksburg Skylark Development District (the
“Tax District™), a spetial laxing district which may be created by Monigomery County to reimburse the cost of
certain public infrasiructure improvements which benefil the Development. Once the Tax District {axes are
imposed by the County, each owner of a lot, home or condominium unit in the Development (“Living Unit”)
will be liable 1o pay annually any special assessment and/or special tax imposed under Chapier 14 of the
Monigomery County Code (the *Tax District Assessment”™).

As of the date of these disciosures, the rates or amounts of the Tax District Assessment have not been
set by the County, but will be set each year al a fixed ad valorem rate (in proporion to the value of the Living
Unit). Amounts are eslimates only and are subject to change, but It is likely that the Tax District Assessments
for the initial year of the Tax District will range betwegen $600 and $1,500 per Living Unit, depending on the
assessed value of the Living Unit; however such amounts are estimates only and are subject to change.

Living Units assessed at more or less than the average assessed value in the Development will bear,
respeclively, a relatively higher or lower Tax District Assessment. hirespective of changes in assessed value, it
is anticipated that the Tax Disirict Assessment will increase approximately 2% each year in real terms. The
Tax District Assessmenl will be used to pay the principel of, interest on and any redemption premium on bonds
which are 1o be issued by the County {or the Tax District and to replenish the debt service reserve fund for such
bonds. After the dale the bonds are sold by the County for the Tax District (the "Commencement Date™) the
Tax District Assessment will commence in the amount specified above with respect 1o each Living Unil. In the
even! that seltlement on the initial sale of a Living Unit occurs after the Commencemenl Date, lhe Tax Dnsmct
Assessment Tor such Living Unit shall commence o the daté of such semiément. ‘

The Tax District Assessment will terminate (except as to any unpaid Tax District Asses’:mems.
imerest, costs, late fees, andfor atiorneys' fees) on the date thal the bonds issued in respect of the Tax District
are paid in full. The Tax District Assessment is billed in July of each year with the County's annual real
property tax blll. For further information on the Tax District Assessmenl, a home buyer may contact the
Montgomery County Depariment of Finance at (240) 777-8950.

in the event that the Tax District is not created, the Tax District Assessments will not apply, and in the
alternative, al the election of the Company (defined below) the Property will be subject 10 a private assessment
secured by a recorded lien (Tinfrastructure Charge”) which is intended lo cover or defray costs relating to the
infrastructure costs tha!l would olherwise be reimbursed through the Tax District Assessment. The annual
amount of such infrastructure Charge has not yel been established, bul it is anticipated that during the inftial
vear such amount will range between $600 and $1,500 per Living Unit. Al of the Infrastructure Charges will
increase by 2% per year commencing with the second year's payment and shail be due and payable every year
on the firs! day of January to JGD (the “Company”) at
Maryland (or to such other payee and address as the Company may
specify]. The Infrastructure Charges are expecled to commence on the later of January 1, 200___, or the
date the Living Unit is conveyed 10 Buyer, and will continue each year untit January 1,20

, Exhibit "E"-Page 1 of }
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CRATTSTAR.

Notice to Buyer of the Clarksburg Villape Development Dist;ict
or Private Infrastructure Charge Aiternative

‘This Notice was previously set forth in Paragraph 12 of the Montgomery County
Jurisdictional Addendum (Clarksburg Village) o the Sales Agrecment between C Village LLC
("Scller”) and Jorge Hernandez-Fujipaki ("Buyer™) for the property known as Lot D12, Block
C, and having an address of 23415 RAINBOW ARCH DRIVE (the "Property™) within the
Clarksburg Village development in Clarksburg, Montgomery County, Maryland (the
*Development™),

The Development is proposed to be located within the Clarksburg Village Development
district (the “Tax District™), a special taxing district which may be created by Montgomery
County to reimburse the cost of cerlain public infrastructure improvements which bencfit the
Development. Once the Tax District taxes are imposed by the County, cach owner of a lot, home
or condominium unit in the Development ("Liviog Unit*) will be Lisble 1o pay annuaily sny
special assessment and/or special tax imposed under Chapter 14 of the Montgomery County
Code (the "Tax District Assessment").

As of the date of these disclosures, the rates or amounts of the Tax District Asscssment
have not been set by the County, but will be set each year at a fixed ad velorem rate (in
proportion to the value of the Living Unit). Amounts are cstimates only and are subject to
change. If the Tax District Asscssments were sct in calender year 2004 on the basis of December,
2003 Living Unit values, the Tax District Assessinents for the initial year of the Tax District
would range between approximately $600 and $1,500 per Living Unit, depending on the
assessed value of the Living Unit. However, it is passible that the Tax District Assessment may
not be established for a number of years and, if the valuc of the Living Units increases between
the date of this notice and the date on which the Tax District Assessment is cstablished, the
amounts of the Tex District Assessments will increase above the projected range as well.

Living Units asscssed at more or less than the average assessed value in the Development
wili bear, respectively, a relatively higher or Jower Tax District Assessment. Irrespective of
changes in assessment valuee, it is anticipated that the Tax, District Assessment will increase
approximately 2% each year in real terme. The Tax District Assessment will be used 1o pay the
principal of, ipterest on and any redemption premium on bonds which are to be issued by the
County for the Tex District and 1o replenish the debt servico reserve fund for such bonds. Afier
the date the bonds are sold by the County for the Tax District {the "Commencement Datc™) the
Tax District Assessmnent will commence in the amount specified above with respect to cach
Living Unit. In the event that scitlement on the initial sale of 2 Living Unit occurs afier the
Commencement Date, the Tax District Assessment for such Living Unit shall commence on the
date of such scitiement,

The Tax District Assessment will terminate (except as to any unpaid Tax District
Assessments, interest, costs, late fees, and/or attorneys’ fees) on the daie that the bonds issved in
respect of the Tax District ere paid in full. The Tax District Assessment is billed in July of each
year with the County’s annual real property tax bill. For further information on The Tax District
Assessment, 8 home buyer may contact the Montgomery County Department of Finance at (240)
T77-8950.

I the event that the Tax District is not created, the Tax District Agscssments will pot
apply, and in the alicmative, at the clection of the Declarant, Clarksburg Village Investments,
Inc., the Property will be subject to 8 private essessment secured by a recorded lien
("Infrastructure Charge”™) which is intended to cover or deffay costs relating 1o the infrastructure
costs that would otherwise be reimbursed through the Tax District Assessment. The anmual
amount of such Infrastructure Charge has not yet been established, but it is spticipaied that, if
calendar ycar 2004 was the initial year in which the Infrastructure Charge was collected, such
amount would range between approximetely $600 and $1,500 per Living Unit. The actual annual
amounl would be sct in the initial ycar that the Infrastructure Charge is collccted and, as such,
the range sct forth in the prior sentence is subject to increase. All of the Infrastructure Charges
will increase by 2% per year commencing with the second year's psyment and shall be duc and
payablc every year on the first day of January to the Declarant, Clarksburg Village Investments,
Inc., &t 6820 Elm Street, Suite 200, McLean, Virginia 22101 (or to such other payec and address
as the Declarant may specify). The Infrastructure Charges are expeciod to commence on the later
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of January 1, 2007, or the date the Living Unit is conveyed to Buyer, and will continue each year
for twenty-six (26) years.

By signing below, Buyer acknowledges that Seller has disclosed the information set forth
in this Notice and Buyer forther understands and agrees that a Tax District Assessment or private
Infrastructure Charge may apply 1o the Propenty in the future.

JASHARED SALEFSALESClarisbury Vilhge\infreatructue Notice - cv - 3-11-04 802
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21t W APPENDIX L

DECLARATION OF PRIVATE INEFRASTRUCTURE CHARGES

T118 DECLARATION OF PRIVATE INFRASTRUCTURE CHARGES (“Declaration®) is
made this A LJA. dayof __Febrvarn , 2004, by CLARKSBURG SKYLARK
LLC, a Maryland Limited Liability Company, (hereinafter referred to as “Clarksburg?), for
the benefit of ARORA HILLS PRIVATE INFRASTRUCTURE COMPANY, a division of Artery-
Beazer Clarksburg, LLC a Maryland Limited Liability Company, (hereinafter referred to as
=Arora”), NVR, Inc., a Virginia Corporation, and Rocky Gorge Homes, LLC, a Maryland
Limited Liability Company, (hcreinafter collectively referred to as the "Builder Owmers” or
individually as a "Builder Owner") and consented to by Residential Funding Corporation, a
Delaware Corporation.

WITNESSETH:

WHEREAS, Clarksburg is or was the owner (any owner of any Lot contained in the
Property shall hereinafter be referred to as an "Owner®) of certain real property located in
Montgomery County, Maryland, in the subdivision titled “Arora Hills™, (the “Property”) as
more particularly described on EXHIBIT «A»arrached hereto and made a part hereof, The
Property has been or will be divided into 2 number of separate subdivided Lots of record,
which consist of single family lots, townhouse lots and condominium units, as shown upon
the plats of subdivision for the Property recorded, or intended to be recorded, among the Land
Records of Montgomery County, Maryland (the T and Kecords”)- Sweh oty whether single —————
family lots, townhouse lots or condominium units, being hereinafier referred to individually
a5 2 “Lot® and collectively as the “Lots”. The terms “Lot” or “Lots” shall include only those
portions of the Property upon which the planned or actual improvements are primarily
intended for use and occupancy as a residential dwelling and shall not inclumlxlm areas

©  or pgoperty dedicated for public use; and T P OB g,&a&?

= Scf L1 9.8

= g;WHEREAs, certain Lots (the "Builder Owners Lots") as more parti Yok ;cribpﬁ”u{ g

Extihft'B” attached hereto and made a part hereof, of the Property havq biegs) eto \Y%iggg

o (ALY air P . . Jo 2
" corggediin fee simple to the Builder Owners; and

o= -

= S5t

g L IWHEREAS, by their signatures hereto, the Builder Owners hereby consent to have the

S Builler Owners Lots subject to and bound by the terms and conditions of this Declaration;

and

WHEREAS, Clarksburg has received Site Plan Approval #8-02036 from the Maryland-
National Capital Park and Planning Commission for development of Phase I and Phase IL of

the Property, which shall contain approximately 328 single family lots and 158 townhouse lo TV, MD
which include the Builder Owners Lots; and MDNTGOME%
' APPROVED BY

MAR - 2 2004

7 C\MyFilks\Beazer Home\darksburg 8379000\ ror private infrastncrare-new firal copy.doci2/18/04
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WHEREAS, Clarksburg intends to provide certain Lots (the “Benefited Lots™) which
indude the Builder Owner Lots, as more particularly described on EXHIBIT “c™ attached
hereto and made a part hereof with certain infrastructure improvements {hereinafter referred
to as the “Infrastructure Improvements”); and

WHEREAS, by the recordation of this Declaration, Arora desires to establish certain
charges upon the Benefited Lots, to be paid to Arora, its successors and assigns, whereby
costs related to the construction of the Infrastructure Improvements serving the Benefited Lots
is to be covered or paid by the Owners of the Bencfired Lots, excluding Clarksburg and any
“Builder™ (as defined below), in twenty-seven (27) equal installments over a period of twenty-
six (26) years, except, if applicable, for the proration of the first and last installments as
provided below, provided that Arora shall have the right to collect “Infrastructure Charges”
(as defined below) in advance and to colect “Infrastructure Charges” in monthly, quarterly,
bi-annual, or annuat instailments, as provided herein. Each such installment, whether or not
prorated, is hereinafter referred to individually as an “Infrastructure Charge™ and collectively
as the “Infrastructure Charges.” The term “Builder” a5 used herein shall mean and refer to the
Builder Owners and any other person or other legal entity that acquires one (1) or more
Bengfired Lots from Clarksburg, its successors and assigns for the purpose of constructing
residentia) dwelling units for sale or Jease to others.

NOW, THEREFORE, Clarksburg iereby declarestharaltofthe Benefited bots-including
the Builder Owners Lots now or hereafter included within the Property shall be held,
conveyed, hypothecated, encumbered, sold, Jeased, rented, occupied and used subject to the
covenants, conditions, restrictions, obligations and charges set forth in this Declaration, which
are for the purpose of reimbursing Arora for the costs relating to the Infrastructure Charges
serving the Benefited Lots, and which shall run with such Benefited Lots and be binding on
all parties having any right, title or interest in alt or any portion of such Benefited Lots, their
respective heirs, personal representatives, SUCCESSOTS, transferees and assigns, and which shall
inure to the benefit of Arora and its respective SuCCEssors, transferees and assigns:

1. INCORPORATION OF RECITALS. The recitals set forth above are hereby
incorporated in and made a material part of this Declaration.

2. ESTABLISHMENT OF LIEN AND PERSONAL OBLIGATION. Each Ovwmer of any
Benefited Lot, other than Clarksburg or any Builder, by acceptance of a deed therefor, whether
or not it shall be so expressed in such deed; (a) covenants and agrees to pay to Arora all
Infrastructure Charges, interest, costs, late fees and attorneys’ fees which are due and unpaid
as of the date such Owner accepts title to such Benefited Lot; (b) covenants and agress to pay
to Arora all future Infrastructure Charges established hereby for as long as such Owner shail
be a record Owner of a fee simple interest in such Benefited Lot; (¢) grants to Arora a lien to
secure payment of the aforementioned Infrastructure Charges, together with interest, costs,
late fees and attorneys’ fees, which lien shall be a continuing lien upon the Benefited Lot

Cr\MyFic\Brazer Homes\caskaburg, 8379.000aron prvate infrastructwre-new firal copy.ded\2/1B/D4
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against which each such Infrastrucrure Charge is made; and (d) provided the requireiments of
the Maryland Contract Lien Act, if applicable, have been fulfilled, grants to Arora a power of
sale, and assents to the entry of a decree and order for the sale of said Benefited Lot upon a
default by the Owner under this Declaration. Each such Infrastructure Charg, together with
_interest, costs, late fees and attorneys® fees, shall also be the joint, several, personal obligation
of the Owner of the Benefited Lot at the time when the Infrastructure Charge became due.
In the event that any Owner shall fail to pay the Infrastructure Charge assessed to that Owner's
Benefited Lot, Arora shall be entitled to all legal and/or equitable relicf as may be available
under applicable law, including without limitarion, the right: (i) to accelerate and declare to
be immediatély due and payable the full amount of all future installments of the Infrastructure
Charges assessed against the Owner's Benefited Lot (discounted to present value in accordance
with paragraph 8 hereof); (i) to bring an action at law against any Benefired Lot Owner
personally obligated to pay the Infrastructure Charges; (i) to foreclose on the lien against the
Benefited Lot or Benefited Lots then belonging to said Owner in a manner now or hereafter
provided for the foreclosure of mortgages, deeds of trust or other liens on real property in the
State of Maryland containing a power of sale or consent to a decree, and subject to the same
requirements, both substantive and procedural, or as may otherwise from time to time be
provided by law; (iv) to foreclose on the lien against the Benefited Lot then belonging to said
Owner in the mariner now or hereafter provided for pursuant to the Maryland Contract Lien
Act; and/or (v) to institute such other legal and/or equity proceeding as may otherwise from
H—————time to-time be-provided by-applieabledaw-in-any-ef which-events;interest, costs, late fees.and
artorneys’ fees, equal to twenty percent (20%) of the sum claimed, shall be added to the
amount of the Infrastructure Charges due. A certificate in writing, sigried by a representative
of Arora,- (the “Certificate”) shall be given promptly after receipt by Arora of a written
Request for such certificate from any Owner of 2 Benefited Lot Liable for the Infrastructure
- Charges, sctting forth the amount of any accrued and unpaid Infrastructure Charges, interest,
costs, late fees and attorneys’ fees with respect to the Benefited Lot. Such Certificate shall be
binding on Arora as of the date of issuance. A charpe not to exceed Fifty Dollars ($50.00)
may be collected by Arora in advance for each such Certificate so issued. No purchaser from
an Owner shall be liable for, nor shall any Lot be conveyed subject to a lien for, any accrued
and unpaid Infrastructure Charges greater than the amount stated in the Certificate provided
by Arora in accordance with this section of this Declaration. Atsuch tme as the Owner of any
Lot which is subject to the terms of this Declaration conveys such Lot to another party, such-
Owner shall within fifteen (15) days of the date of such transfer notify Arora in writing of the
name and address of the new Owner of the Lot (the “Notice™). Written notices to Arora
should be directed to: :

Arora Hills Private Infrastructure Company
c/o Artery Development Company, L.L.C.
7200 Wisconsin Avenue, Suite 1000
Bethesda, Maryland 20814
ATTN: Mr. Bernard J. Rafferty

CA\MyPiks\Brazer Homes\darksbarg, 8379.000\asora private infrastructure.nce final eopy.dod\2/18/04
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An Owner’s personal liability for payment of Infrastructure Charges shall not terminate unless
and until the Notice is received by Arora. Upon timely receipt of the Notice, by Arora, an
Ovmer's personal ability for payment of Infrastructure Charges shall terminate effective the
date of the transfer of the Lot. All rights and remedies contained in this Declaration are
cumuhative, and Arora shall also have all other rights and remedies provided by law or in

equity.

3. COMMENCEMENT DATE. The Infrastructure Charges described herein shall
commence with respect to each Benefited Lot from the later to occur of the following: (i) the
date of conveyance of said Benefited Lot by Clarksburg or any Builder to any other Owner,
other than Clarksburg or another Builder; or (if) the date that Montgomery County, Maryland
advises Clarksburg that the Property will not be included within the Clarksburg Skylark
Development District (the “Commeéncement Date”). The Infrastructure Charges for each of
the Benefited Lots shall terminate (except as to any unpaid Infrastructure Charges, interest,
costs, late fees and attorneys” fees) with respect to cach Benefited Lot on the date which is
approximately twenty-six (26) years following the Commencement Date for each Benefited
Lot; unless sooner paid in full as hereinafter provided. The Infrastructure Charges shall be
paid annually in advance by each Benefited Lot Owmer (other than Clarksburg or any Builder)
to_Arora_in equal installments of a2 maximum of One Thousand Five Hundred and No/100

Dollars ($1,500.00) for single family lots, a maximum of One Thousand Two Hundred and
No/100 Dollars ($1200.00) for townhouse lots, and 2 maximum of Eight Hundred and
No/100 Dollars ($800.00) for Condominium Units where the Commencement Date occurs
within the 2004 calendar year. The actual amount of the Infrastructure Charges will be
increased by two {2%) percent per year commencing with the 2005 calendar year and may
exceed the maximum amounts set forth above. The actual amount of the Infrastucture
Charges subject to the aforgoing Infrastructure Assessments, shall be established by Arora
prior to the Commencement Date for each type living unit described herein by written notice
to all Owner's prior to the Commencement Date. Payments due hereunder shall be due and
payable on February 1 of each year subsequent to the Commencement Date; provided
however, that the first paymeht shall be prorated according to the number of days elapsed from
the Commencement Date to January 31 of the next calendar year, unless the Commencement
Date occurs prior to July 1 of the same cilendar year, in which event it shall also be prorated
according to the number of days elapsed from the Commencement Date to January 31 of the
same calendar year, and the 27° and final payment shall be the applicable annwal payment less
the prorated amount paid as the first payment. Notwithstanding the foregoing, Arora, in its

sole and absolute discretion, may allow or can require: (i) any Owner to pay the annual
" Infrastructure Charges in monthly, quarterly or bi-annuaj installments as determined by Arora;
(i) Owner’s mortgagee to escrow and pay to Arora the Infrastructure Charges; or (113) any
horme owner association (the “Association”) which is established upon the Property to collect
the Infrastructure Charges from any Owner subject to this Declaration and pay the same to
Arora, Any Infrastructure Charges not paid within thirty (30) days after the due date shall

Co\MyFles\Borzr Homesichrkiburg 8379.000aron pvate infrstrucrure-new finad copy.doc\2/18/04
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bear interest from the due date until paid at the rate determined by Arora not to exceed the
maximum rate of interest permitted by law [or such lesser sum as the Department of Veterans
Affairs (VA™) or the Federal Housing Administration (*FHA”) may specify if any Benefited
Lot subject to the Declaration is then encumbered by a deed of trust or mortgage which is

- guaranteed by the VA or insured by the FHA]. In addition to bearing interest, Arora may
collect a reasonable late fee for any Infrastructure Charge which is thirty (30) days or more
delinquent. No Owner may waive or otherwise escape Hability for Infrastrucrure Charges
provided for herein by non-use of the Infrastructure Improvements or abandonment of a
Benefited Lot.

4. PRIORITY OF LIEN.

(a) Clarksburg and Residential Funding Corporation, a Delaware
corporation, (“Lender”) have entered into a Development Loan Agreement dated May 2,
2002, (as the same may be amended, supplemented or otherwise modified from time to time,
including any other instruments executed and delivered in renewal, extension, rearrangement
or otherwise in replacement of such Development Loan Agreement, the “Loan Agreement”),
pursuant to which Lender is making a revolving loan to Clarksburg. The Loan is evidenced
by a Promissory Note dated May 2, 2002, from Clarksburg to Lender (as the same may be
amended. supplemented or otherwise modified from time to time, including any other
instruments executed and delivered in renewal, extension, rearrangement or otherwise in
replacement of such Promissory Note, the “Notc”) and is secured by a "Deed of Trust,
Security Agreement and Fixture Filing with Assignment of Rents, Proceeds and Agreements”
dated May 2, 2002 and recorded among the Land Records of Montgomery County, Maryland
on May 6, 2002 in Liber 21050 at folio 517 ¢ seq., from Clarksburg, as wrustor, to Lender,
as benefidiary (as the same may be amended, supplemented or otherwise modified from time
ro time, including any other instruments executed and delivered in renewal, extension,
rearrangement or otherwise in replacement of such deed of trust, the “Deed of Trust™).

by P R T B G R R TR R e YAy
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(b) Lender hereby acknowledges and agrees that the right to receive the
Infrastructure Charges, as evidenced by the tenms of this Declaration, is not subject to the lien
of the Deed of Trust granted for the benefit of Lender by Clarksburg under the terms of the
“Loan Documents” (as defined in the Loan Agreement), and the Lender hereby consents to
the imposition of the lien for Infrastructure Charges established under the terms of this
Declaration, provided, however, that the Lien for Infrastructure Charges provided for herein
shall be subordinate to the lien of the Deed of Trust, subject to the provisions of this

Paragraph.

(¢}  Lendes further acknowledges and agrees that, if following an “Event of Default”
(as defined in the Loan Documents) Lender exercises its right to foreclose on its security
interest in any of the Lots pursuant to the Deed of Trust or otherwise takes possession of any
of the Lots, whether by virtue of foreclosure under the Deed of Trust or by virtue of a deed
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or other conveyance in lieu of foreclosure, Lender shall not and such action by Lender shall
not otherwise be deemed to operate to terminate this Declaration or to extinguish the lien of
this Declaration with respect to any Infrastructure Charges which accrue prior to the time
Lender comes into possession of such Lots, or which accrue thereafter; provided, however,
“that Lender shall not have any obligation to pay any Infrastructure Charges which accrue prior
to or during the time that Lender is the Owner of such Lots.

(d) At such time as any Lots owned by Lender are wansferred or conveyed by
Lender to any successor Owner, including, without limitation, any Builder (referred to in this
Paragraph as a “Successor Owner”), the Infrastructure Charges provided for herein shall
antomatically recommence; provided, however, that any provision of this Declaration to the
contrary notwithstanding, the Infrastructure Charges payable with respect to the Lot or Lots
owned by any such Successor Owner shall continue and shall not terminate until such time as
the number of installments of Infrastructure Charges specified in Paragraph 3 of this
Declaration have been paid in full with respect to each such Lot by the Successor Owner, and
its sucoessors, transferees and assigns (not including any interest, costs, late fees or attorneys'’
fees which accrue prior to conveyance of such Lot or Lots from Lender to the Successor
Owner).

-5 HOME OWNER’S ASSOCIATION. Upon request by Arora, the Association shall
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be obligated to collect the Infrastructure Charges due from all Benefited Lot Owners of the
Association; provided, however, that the Assodation shall not be obligated to pay any
Infrastructure Charges on behalf of any individual Benefited Lot Owner.

6.  COVENANT RUNNING WITH THE LAND. All provisions of this Declaration,
including the be